IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-60582
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
EDWARD T. HAMLET, JR ,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of M ssissipp
USDC No. 3:01-CR-192-ALL-BS

© January 29, 2003
Before JONES, STEWART, and DENNI'S, G rcuit Judges:
PER CURI AM *

Edward T. Hamlet, Jr., pleaded guilty to an indictnent
charging himwith failing to pay child support in violation of the
fel ony provisions of the Deadbeat Parents Puni shnent Act (“DPPA’).
Ham et has appeal ed his sentence.

Ham et contends that the district court erred by
increasing his offense level for obstruction of justice because

Ham et had testified falsely under oath at the change-of-plea

hearing that he had four children when, in fact, he had five. The

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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fact that Ham et had a child for which he had failed to take any
responsibility was rel evant and naterial to Hanl et’ s sentence. See

United States v. Adam 296 F.3d 327, 334-35 (5th Gr. 2002). The

district court’s finding that Ham et msled the court wllfully was

not clearly erroneous. See United States v. Bethley, 973 F. 2d 396,

402 (5th Gr. 1992) (standard of review).

Hanml et contends that his offense | evel should have been
reduced for acceptance of responsibility. The district court
concluded from Hamet’'s failure to disclose that he had a fifth
child and fromHam et’ s fatuous explanation for that om ssion that
Ham et had not accepted responsibility. No error has been shown.

Ham et argues that he did not have an ability to pay
child support during an 18-nonth period begi nni ng before and endi ng
after his heart-valve-replacenent surgery. Ham et contends that
his failure to pay during that period was not “wllful.”
Accordi ngly, he contends, the anmount of the | oss should have been
reduced by the sum owed for that period, $33,000. Hanl et
chal | enges hi s guideline calculationunder U S S. G § 2Bl1.1(b) only
and does not contend that the anount of restitution should be
reduced. Because consideration of the $33,000 sumdid not affect
the district court’s selection of the sentence inposed, any error

by the district court was harm ess. See Wllians v. United States,

503 U. S. 193, 203 (1992).
Haml et contends that the district court should have

departed downward pursuant to U. S.S.G 8§ 5H1.4 because he suffers
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froma serious heart condition. This court has “jurisdiction to
review the district court's decision not to depart downward from
the guideline range only if the court based its decision upon an
erroneous belief that it |acked the authority to depart.” United

States v. Yanez-Huerta, 207 F.3d 746, 748 (5th CGr. 2000). The

record reflects that the district court understood the extent of
its discretion but determ ned that a departure was not appropriate
under the facts of this case. The judgnent is

AFFI RVED.



