IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

Summary Cal endar
Case No. 02-60413

GEORGE O LAMBUS
Pl ai ntiff-Appellant,

Cl TY OF JACKSON FI RE DEPARTMENT

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of M ssissippi
(3:01-CV-524-LN)

Novenber 13, 2002

Before KING Chief Judge, and SMTH and DENNI'S, Circuit Judges.
PER CURI AM:

Plaintiff-appellant George O Lanbus challenges the district
court’s ruling granting the notion for sunmary judgnent by the
Defendant City of Jackson Fire Departnent (“JFD’). For the reasons

stated below, we affirm

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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FACTUAL PREDI CATE

Lanbus cl ai ns JFD di scri m nat ed agai nst hi mbecause of his age
(fifty-three) and his alleged disability (di abetes, hypertension,
and back problens) and unlawfully retal i ated against himfor filing
charges with the EEOC in violation of both the ADEA and the ADA
The alleged facts giving rise to his clains of discrimnation
originate from his tine with the JFD as a firefighter recruit
trai nee in August and Septenber 2000. 2

On March 27, 2000, the JFD allegedly rejected Lanbus’s
application for the position of firefighter.? Al legedly in
response, on August 8, 2000, Lanbus filed a charge with the EECC,
al l eging age discrimnation. Lanmbus was hired as a firefighter
recruit trainee by the JFD shortly thereafter. Foll ow ng an
altercation between Lanbus and an instructor at the JFD Training

Acadeny, the JFD Chief, Raynond J. MNulty, formally term nated

2 The district court stated that it was “uncl ear” whether
Lanmbus was al so claimng that he was subjected to a hostile work
environnent. As Lanbus does not urge this point on appeal, the
issue is not before this court. See Melton v. Teachers Ins. &
Annuity Ass’n of Am, 114 F.3d 557, 561 (5th Cr. 1997) (issues
not raised in the statenent of the issues or body of the brief
are wai ved and are not considered on appeal); Carnon v. Lubrizol
Corp., 17 F.3d 791, 794 (5th Gr. 1994) (issues not raised on
appeal are waived).

3 On this point, the JFD clains to have never rejected
Lanbus’s application. Rather, it alleges that all of Lanbus’s
paperwor k had not yet been received by the JFD to either accept
or reject himinto its training acadeny. It alleges that Lanbus
read in the newspaper that a new class of recruits was to begin
training at the Acadeny and because he had not heard from JFD
yet, assuned his application had been rejected.
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Lanbus’ s enploynent with the JFD. The term nation letter (dated
Sept enber 26, 2000) attributes the termnation to Lanbus’s failure
to master relevant firefighting skills and to acts of
i nsubor di nati on. On Cctober 16, 2000, Lanbus filed an anended
charge with the EEOCC, alleging unlawful retaliation. He thereafter
received aright to sue letter fromthe EEOCC and subsequently filed
this lawsuit.
STANDARD COF REVI EW
This court reviews a grant of summary judgnent de novo,

appl ying the sane standards as the district court. Daniels v. Gty

of Arlington, 246 F.3d 500, 502 (5th Cr.), cert. denied, 122 S.

Ct. 347 (2001). Summary judgnent should be granted if there is no
genui ne issue of material fact for trial and the noving party is
entitled to judgnent as a matter of law. Fec. R Civ. P. 56(c). 1In
determning if there is a genuine issue of material fact, the court
reviews the evidence in the light nost favorable to the non-noving
party. Dani el s, 246 F.3d at 502. However, when the non-noving
party bears the burden of proof on a claim the noving party may
obt ai n sunmary j udgnent w t hout providi ng evidence that negates the

non-noving party’s claim See Celotex Corp. v. Catrett, 477 U S

317, 322-25 (1986). Rather, the noving party need only highlight
t he absence of evidence in support of the non-noving party’s claim
See id.
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A ADEA

The Age Discrimnation in Enpl oynent Act (“ADEA’) states that
it is unlawful “to discharge any individual or otherw se
discrimnate against any individual wth respect to his
conpensation, ternms, conditions, or privileges of enploynent
because of such individual’s age.” 29 U S.C 8§ 623(a)(1) (2000).
To establish a prima facie case of discrimnation under the ADEA,
Lanbus is required to show that (1) he is a nenber of a protected
class — those persons over the age of forty, (2) he is qualified
for the position, (3) he suffered an adverse enpl oynent action, and
(4) he was either replaced by soneone outside of the protected
cl ass, repl aced by soneone younger, or ot herw se di scharged because

of age. Reeves v. Sanderson Pl unbing Products, Inc., 530 U S. 133,

142 (2000); Russell v. MKinney Hosp. Venture, 235 F. 3d 219, 232-33

(5th CGr. 2000); Bauer v. Albemarle, 169 F.3d 962, 968 (5th Cr

1999) .
In its Menorandum Opinion, the district court stated that,

While it is undisputed that Lanbus was in a protected
class and was subjected to an adverse enploynent
deci sion, he has submtted no evidence, in response to
the JFD s notion, that he was qualified to be a fireman.
By contrast, the JFD has submtted affidavits fromDeputy
Chief C.E. G ahamand I nstructor Stephen Parknman i n which
both state that Lanbus was ‘unable to perform certain
tasks required by the Fire Acadeny’s training courses.’”

Rec. at 5 (enphasis added). W concur with the district court’s

finding that no material fact issue persists as to whether Lanbus



was qualified to graduate from the JFD Trai ning Acadeny. The
overwhel m ng and uncontroverted evidence presented both to the
district court and to this court denonstrates that, although Lanbus
may have nmet the mninmum qualifications to be admtted to the
Trai ni ng Acadeny, he did not possess the mninmum qualifications,
abilities or attitude to conplete the Trai ni ng Acadeny course work
in order to becone a firefighter.*

Further, even assumng that Lanbus was qualified for the
position of firefighter, the record denonstrates that JFD has
proffered a legitimate, non-discrimnatory justification for his
termnation — undisputed acts of insubordination by Lanbus. See

McDonnell Douglas Corp. v. Geen, 411 U S 792, 802 (1973)

4 | ndeed, conclusory allegations represent the sumtotal
of Lanbus’s evidence. For exanple, in response to JFD s notion
for summary judgnent, Lanbus sinply states that,

The Court dism ssed ny notion for a sunmary j udgenent
[sic] and the Defendant’s should be dism ssed for the
sane reasons. On April 2, 2002, before Judge N cols, |

offered to settle this case . . . the Defendant should
have taken it. Theresa Kiely at the C arion-Ledger
wll reveal plenty about ny case before a Jury!

In addition to the conclusory-based allegations and nere threats
of proof, Lanbus submts a conplaint against the Jackson Area
O fice of the EEOC for advising himto drop his clains in this
case, in which he states, “The Jackson Area Ofice is popul ated
by m ddl e-cl ass, inconpetent Negroes who want to sit on their
asses and draw a salary wthout working for it.” This type of
evidence is plainly unrelated to the issue before the district
court and will not forestall sunmary dism ssal of Lanbus’s
clains. See, e.qg., Celotex Corp., 477 U. S. at 328 (Wite, J.,
concurring) (mere conclusory allegations are not conpetent
summary judgnent evidence); Macklin v. Gty of New Ol eans, 293
F.3d 237, 241 (5th Gr. 2002); Eason v. Thaler, 73 F.3d 1322,
1325 (5th Cr. 1996).




(di scussing the burden anal ysis under Title VI1); Russell, 235 F. 3d

at 222 (holding that the McDonnell Douglas analysis is applicable

to the ADEA); Bauer, 169 F.3d at 966 (“The sane evidentiary
procedure for allocating burdens of production and proof appliesto
discrimnation clains under both [Title VII| and the ADEA]”). The
record on this point is clear. The evidence denonstrates that
Lanbus acted to instructions by his training instructor in a manner

perceived to be defiant by his superiors.®> See Schackelford v.

Deloitte & Touche, L.L.P., 190 F.3d 398, 408-09 (5th Cr. 1999)

(the rel evant summary judgnent i ssue is whether “[JFD s] perception
of [Lanbus’ s] performance, accurate or not, was the real reason for
his termnation”). JFD s position on this point is supported by
cont enpor aneous records of Lanbus’s acts of al |l eged i nsubordi nation

and deficient performance by other instructors. See Evans v. Gty

of Houston, 246 F.3d 344, 355 (5th Cr. 2001) (looking to whether

5 Deputy Chi ef Charles Graham descri bed the incident to
Chi ef Raynond McNulty in a letter dated Septenber 20, 2000,

| amwiting this letter in reference to an incident
reported to nme which occurred today around 10: 00 a. m
Recruit Lanbus was given an order by Instructor Parkman
to stop running laps and walk it out. He did not stop
running, held up two fingers indicating he had two nore
laps to go. After a brief altercation between Recruit
Lanbus and I nstructor Parkman, Recruit Lanmbus then
proceeded to walk as instructed. This type of behavior
underm nes the training programand disrupts the esprit
de corps. This incident clearly shows disrespect by
the recruit.

In his affidavit, Lanbus hinmself further states that when the
i nstructor becane angry with him Lanbus denanded that the
instructor refer to himas “M. Lanbus” or “Recruit Lanbus.”
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there is *“contenporaneous evidence in the record of any
di sciplinary action” taken agai nst the enpl oyee). As Lanbus failed
at the district court to rebut this evidence wth any response
worthy of note, the district court’s finding that no genui ne fact
i ssues exist on this claimis supported by the record.

B. ADA

To establish a prima facie case of discrimnation under the
American with Disabilities Act (“ADA"), 42 U S C. 8§ 12112(a)
(2000), Lanbus nust denonstrate that “[he] is a qualified
individual with a disability, and that the negative enploynent

action occurred because of the disability.” Sherrod v. Am

Airlines, Inc., 132 F.3d 1112, 1119 (5th Cr. 1998). A “qualified

individual with a disability” is defined in the ADA as soneone who
has a disability but who, “wth or wthout reasonabl e
accommodation, can perform the essential functions of the
enpl oynent position that such individual holds or desires.” 42

US C 8§ 12111; Gles v. Gen. Elec. Co., 245 F.3d 474, 483 (5th

Cir. 2001).

As di scussed in reference to Lanbus’s ADEA claim the summary
j udgnent evidence indicates that Lanbus failed to produce any
evidence that he was qualified for the position of firefighter.
Moreover, as found by the district court, Lanbus produced no
evi dence to show that he was “di sabled” within the neaning of the
ADA — that is, that he suffered froman “inpai rnent that prevents

or severely restricts” him from “doing activities that are of
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central inportance to nost people’s daily lives.” Toyota Mdtor

Mg. v. Wllianms, 122 S. C. 681, 691 (2002). Al t hough Lanbus

clains to have suffered from diabetes, hypertension, and back
probl ens during his enploynment with JFD, he was rated by Dr. Howard
T. Katz as having “0% inpairnent to the body as a whole.”5
Further, his response to JFD s notion for summary judgnment did not
point the district court to any major |ife activity that was
severely restricted or inpaired by his alleged disabilities. In
these circunstances, support exists for the district court’s
finding that Lanbus cannot neet the ADA's test for disability
because the evi dence does not reveal that his “inpairnent’s inpact

[is] permanent or long term” Toyota Motor Mg., 122 S. C. At

691. Thus, there is no genuine issue for a jury to decide on
Lanbus’ s ADA cl aim

C Retal i ation

To establish a prima facie retaliation clai munder the ADA and
ADEA, Plaintiff nust showthat, (1) he is qualified for the job in
question, (2) he engaged in a protected activity, (3) there was an

adverse enpl oynent action, and (4) a causal link existed between

6 Lanmbus rai ses argunents on appeal that his all eged
chest pains, irregular heart rate, and high bl ood pressure al so
constitute disabilities wthin the neaning of the ADA. As these
argunents were not raised before the district court, they were
wai ved by Lanbus. Stokes v. Enerson Elec. Co., 217 F.3d 353, 358
n. 19 (5th Gr. 2000) (holding that argunents not raised in the
district court cannot be asserted for the first tine on appeal);
Yohey v. Collins, 985 F.2d 222, 225 (5th Cr. 1993) (“As a
general rule, this Court does not review issues raised for the
first time on appeal.”).
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the protected activity and the adverse enploynent action.

Hol t zcl aw v. DSC Comuni cations Corp., 255 F.3d 254, 260 (5th Gr

2001) (“We have never expressly nmade qualification a prim facie

el emrent of an ADEA retaliation claim but today we deci de that such

an elenent is necessary . . . [b]ecause, in regard to other types
of discrimnationclains . . . it would be illogical not torequire
[1t.]"). The summary judgnment evidence denobnstrates no genui ne

factual dispute as to whether Lanbus was qualified for the position
of firefighter because Lanbus sinply did not produce any conpetent
summary j udgnent evi dence to counter JFD s evi dence that he was not
qualified. H s retaliation clains thus fail.
CONCLUSI ON
The judgnent of the district court is AFFIRVED. Al |

out st andi ng noti ons are DEN ED as noot.



