IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-60400
Conf er ence Cal endar

VERONI CA MCCALLUP

Pl ai ntiff-Appellant,
vVer sus

ROBERT SI NGLEY, SR., ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of M ssissipp
USDC No. 3:02-CV-289-BN

~ October 30, 2002
Bef ore DeMOSS, BENAVI DES, and STEWART, Circuit Judges.
PER CURI AM *

Veroni ca McCal |l up, M ssissippi state prisoner # K1256,
appeal s the district court’s dism ssal of her civil rights action
as duplicative and therefore malicious. See 28 U . S.C. § 1915(e)
(2)(B)(i). She asserts conclusionally that her clains are not
duplicative. W DISMSS the appeal as frivol ous

The record in this case, as well as MCallup’s allegations
and argunents, indicate that she has raised the clains nmade in

her instant conplaint in sone of her prior lawsuits. MCallup

has failed to denpnstrate that the district court abused its

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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discretion in dismssing her conplaint as malicious, based on its

being duplicative. See Bailey v. Johnson, 846 F.2d 1019, 1021

(5th Gir. 1988).

McCal l up has asserted for the first time in her brief the
followng clains: (1) wongful placing of “drop neters” on her
| ndi an burial grounds and selling mneral rights thereof;
(2) defacing her tribal church with paint and placing a dog' s
body near the church; and (3) that she is still being held in
prison although her parole was schedul ed for Septenber 2001.
These clains will not be considered on this appeal because they
were not pleaded in McCallup’'s conplaint and they do not involve

purely | egal questions. See Burch v. Coca-Cola Co., 119 F. 3d

305, 319 (5th Gr. 1997); Kelly v. Foti, 77 F.3d 819, 822 (5th
Cir. 1996).

McCal lup contends that the district court erred by counting
this case as a “strike” pursuant to 28 U S.C. 8§ 1915(g), because
it involves nonprison litigation. Section 1915(g) applies to al
of a prisoner’s frivolous or malicious litigation, however, not

just to prison-related cl ai ns. See Adepegba v. Hammons,

103 F.3d 383, 384-87 (5th Cr. 1996).
McCal lup’s appeal is without arguable nerit and is therefore

frivolous. See Howard v. King, 707 F.2d 215, 219-20 (5th Cr

1983). Accordingly, MCallup’'s appeal is DI SM SSED. See 5TH QR
R 42.2. The district court’s dismssal of MCallup’s conplaint

as frivolous and the dism ssal of this appeal as frivolous both



No. 02-60400
-3-

count as “strikes” pursuant to 28 U . S.C. § 1915(g). See
Adepegba, 103 F.3d at 388. As MCallup has now accumnul at ed at

| east five strikes, she may not proceed in forma pauperis in any

civil action or appeal filed while she is incarcerated or
detained in any facility unless she is in inmnent danger of

serious physical injury. See 28 U.S.C. § 1915(g); MCallup v.

Musgrove, No. 02-60233 (5th Gr. Aug. 20, 2002) (unpublished).
McCal lup is hereby cautioned that the prosecution of

additional frivolous appeals will invite the inposition of

addi tional sanctions. Therefore MCallup should review any

pendi ng appeal s to determ ne whether they raise frivol ous issues.
APPEAL DI SM SSED;, THREE- STRI KES BAR NOTED; SANCTI ON WARNI NG

| SSUED



