IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-60245
Summary Cal endar

M GUEL CRUZ- FERNANDEZ,
Peti ti oner- Appel | ant,
vVer sus
KHURSHI D Z. YUSUFF,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of M ssissipp
USDC No. 5:01-CV-79-BrS

~ November 7, 2002

Before JONES, STEWART, and DENNI'S, G rcuit Judges.
PER CURI AM *

M guel Cruz-Fernandez (Cruz), federal prisoner # 25041-004,
has filed a 28 US. C § 2241 petition challenging his 1992
convi ction for possession of cocaine wth intent to distribute. He
asserts that because the jury was not required to find the drug
type, quality, or quantity beyond a reasonabl e doubt and the drug

quality and quantity were not alleged in the indictnent, his

convi ction and sentence are invalid under Apprendi v. New Jersey,

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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530 U. S. 466 (2000). Apprendi does not apply retroactively to
cases on collateral review, and an Apprendi violation does not
establish that a petitioner was convi cted of a nonexi stent of fense.

Wesson v. U. S. Penitentiary Beaunont, Tex., F.3d _ (5th G

Sept. 5, 2002, No. 01-41000), 2002 W 31006173 at *3-*4, Reyes-

Requena v. United States, 243 F. 3d 893, 904 (5th Gr. 2001). Cruz

has not established that he is entitled to present his clains under

28 U.S.C. 8§ 2241, and the district court’s judgnent is AFFI RVED



