IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 02-60169
Summary Cal endar

FRANCI S J. SAVARI RAYAN, M D.,
Plaintiff - Counter-Defendant - Appell ee,
vVer sus
DAVI D BRI SOLARA, ETC.; ET AL.,
Def endant s,
DONNY W GEE; DEBRA CEE,

Def endants - Counter-C ai mants - Appel |l ants.

Appeal fromthe United States District Court
for the Northern District of M ssissippi
USDC No. 1:01-CV-97-S-D

July 19, 2002
Bef ore H G3 NBOTHAM W ENER, and BARKSDALE, Circuit Judges.
PER CURI AM *

Counter-claimants Donny W Cee and Debra Gee seek to appeal
the district court’s order transferring their counter-claim the
only claimremaining in the case, to the United States District
Court of the District of North Dakota pursuant to 28 U S C 8§
1404(a). The district court certified this order for appeal

pursuant to 28 U S.C. 8§ 1292(b). Despite this certification,

Pursuant to 5THAQR R 47.5, the court has deternined that this opinion
should not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.



however, we | ack jurisdiction over this interlocutory appeal of the
district court’s purely discretionary decisionto transfer the case
inthe interests of justice and for the conveni ence of parties and
W t nesses.

It has long been the law of this circuit “that 8§ 1292(b)
review is inappropriate for challenges to a judge's discretion in
granting or denying transfers wunder § 1404(a).”"! W have
“recogni zed the availability of mandanus as a limted neans to test
the district courts' discretion in issuing transfer orders.”? The
Cees, however, have filed only an interlocutory appeal of the
district court’s order—they have not filed a petition for wit of
mandanus.

Moreover, their challenge goes only to the district court’s
exercise of its discretion. Their argunents focused on Dr. Francis
J. Savarirayan’s waiver of any objection to venue in the Northern

District of Mssissippi mss the point.3 A section 1404(a)

! @Grner v. Wl finbarger, 433 F.2d 117, 120 (5th Cr. 1970).

2 |d.; see also La. Ice CreamDistributors, Inc. v. Carvel Corp., 821 F.2d
1031, 1033 (5th Gr. 1987) (noting that “we have di sclained i medi ate appel | ate
jurisdiction over the grant or denial of a notion to transfer under 28 U.S.C. §
1404(a)”).

8 Cf. 15 Charles Alan Wight, Arthur R Mller, & Edward H Cooper,
Federal Practice & Procedure Jurisdiction § 3844 (2d ed. 1986) (“A party who has
wai ved his objection to venue by failure to assert it at the proper tine is not
for that reason precluded fromnoving for a change of venue.”); cf. also Hof fman
v. Blaski, 363 U S. 335, 343-44 (1960) (“But the power of a District Court under
8§ 1404(a) to transfer an action to another district is made to depend not upon
the wish or waiver of the defendant but, rather, upon whether the transferee
district was one in which the action 'might have been brought' by the
plaintiff.”).



transfer order assunes that venue will lie in either the transferor
or transferee district, such that Dr. Savarirayan’s decision to
file suit against the Gees in M ssissippi does not control whether
the district court has the statutory power to exercise its
discretion to transfer the Gees’ counter-claimto North Dakota in
the interests of justice and for the conveni ence of parties and
W t nesses.

Thus, the Gees do not present a proper challenge to the
district court’s power to transfer their counter-claim over which
we mght properly exercise appellate jurisdiction pursuant to a
section 1292(b) certification.* As such, we have no appellate
jurisdiction over the GCees’ challenge to the district court’s
purely interlocutory order.?®

APPEAL DI SM SSED FOR LACK OF JURI SDI CTI ON.

4 See 15 Charles Alan Wight, Arthur R Mller, & Edward H. Cooper,
Federal Practice & Procedure Jurisdiction § 3855 (2d ed. 1986) (“If the action
of the district judge on a § 1404(a) notion raises a | egal question of whether
he has acted within his power, an interlocutory appeal under § 1292(b) is
proper.”). Accord Snyder O Corp. v. Sanedan G| Corp., 208 F. 3d 521 (5th Gr.
2000) (deciding an appeal of the district court’s choice of |aw determnation
pursuant to the Quter Continental Shelf Lands Act based on a 28 U.S. C. § 1292(b)
certification of a 28 U S.C. 8§ 1404(a) transfer order).

5 W likewi se have no appellate jurisdiction, pursuant to 28 U S.C §
1292(b) or otherw se, over the Gees’ challenge to the district court’s denial of
their request to supplenment their conplaint toinclude three state | aw malici ous
prosecution clains.



