IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-60142
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
NANCY C. MEDLI N,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of M ssissipp
USDC No. 3:01-CV-656-W5
USDC No. 3:98-CR-70-ALL-W5
Novenber 27, 2002
Before DAVIS, WENER, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *

Nancy C. Medlin filed a FED. R Qv. P. 60(b)(4)-denom nated
motion in the district court. Medlin contended that the district
court’s inposition of restitution as a condition of her
supervi sed rel ease, inposed follow ng her 1999 conviction for
filing a mterially false tax return in 1991, was void. The

district court acknow edged that Medlin’s notion could be

consi dered a successive 28 U S.C, § 2255 nmotion, but it denied

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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the notion on its nerits. The district court subsequently denied
a certificate of appealability (CQA).

Medl i n argues that her notion cannot be construed as a
28 U S.C. 8 2255 notion. She submts that she is permtted to
utilize Rule 60(b)(4) to attack the order of restitution. Medlin
requests that the requirenent that she file for a COA be wai ved.
She al so contends that if Rule 60(b)(4) relief is not avail abl e,

she is entitled to utilize the wit of audita querela.

This court is obligated to determ ne jurisdiction even where

the parties do not challenge it. See United States v. Hatten

167 F.3d 884, 886 (5th Cr. 1999). |In Hatten, this court
determ ned that the district court |acked jurisdiction to issue
an order nodifying a restitution order on the grounds of
illegality under 18 U S. C. 88 3663(g) and 3583(e)(2), 28 U.S.C

8§ 2255, a wit of coramnobis, or “under any other federal |aw”

Id. at 886-87 & n.6. “[Rlestitution, in general, is a sentencing
i ssue that should be raised on direct appeal.” 1d. at 887 n.5.

Consi stent with Hatten, we conclude that the district court
was W thout jurisdiction to consider Medlin's legal challenge to
her order of restitution under Rule 60(b)(4) or via a wit of

audita querela. Accordingly, we VACATE the district court’s

j udgnment and REMAND W TH | NSTRUCTI ONS to dism ss for |ack of
jurisdiction. Medlin s request to waive the COA requirenent is

DENI ED as noot.



