UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 02-60135
Summary Cal endar

EDWARD LAVERNE KELLEY,
Plaintiff - Appellant,

VERSUS
LOCKHEED MARTI N CORPORATI ON and LOCAL 2386, THE | NTERNATI ONAL

ASSCCl ATI ON OF MACHI NI STS AND AEROSPACE WORKERS, A . F.L.-C. 1.0,

Def endants - Appel |l ees.

Appeal fromthe United States District Court
For the Southern District of M ssissippi

(4:00-CV-178-LN)
Cct ober 2, 2002

Before JOLLY, PARKER, and CLEMENT, G rcuit Judges.
PER CURI AM

Edward Laverne Kell ey appeals the district court’s grant of
judgnent as a mtter of Jlaw to Defendant Lockheed Martin

Corporation (“Lockheed Martin”) in his Title VIl suit and the grant

"Pursuant to 5TH CR R 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THGQR R 47.5. 4.
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of summary judgnent to Defendant International Association of
Machi ni sts and Aerospace Wirkers (“Union”) in his 42 U S.C. § 1981
suit. We affirmon both issues.

Kelley asserts that Lockheed WMartin defaned him under
M ssissippi state law and violated Title VII by discrimnating
against himon the basis of race. He is black and contends that
hi s absences were treated differently from and nore harshly than,
absences of a white co-enployee. Lockheed Martin counters that
Kell ey was fired because of his pattern of unexcused absences, for
whi ch he received counseling. Kelley, who is not a Union nenber,
also clains that the Union violated 8 1981 by providing himwth
| ess representation on his grievance agai nst Lockheed Martin under
a collective bargaining agreenent than it provided to simlarly-
situated whites.

The district court granted summary judgnent to the Union on
the basis that Kelley offered no evidence supporting a claimof a
8§ 1981 violation. The court also granted in part and denied in
part Lockheed Martin’s notion for sunmary judgnent. The case
proceeded to trial against Lockheed Martin only, on the Title VII
claimonly. Lockheed Martin noved for judgnent as a matter of |aw
under FED. R CGv. P. 50 at the close of Kelley s case-in-chief,
whi ch the court denied. The jury was unable to reach a verdict and
the court declared a mstrial. Lockheed Martin renewed its
judgnent as a matter of |aw notion, which the court then granted.
Kell ey noved for reconsideration or for a new trial, which the
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court denied. He now appeals both the district court’s grant of
judgnent as a matter of lawin his case agai nst Lockheed Martin and
the court’s grant of summary judgnent in his case against the
Uni on.

W review de novo a grant of judgnent as a matter of |aw.
| ndustrias Magroner Cueros y Pieles S. A v. Louisiana Bayou Furs,
Inc., 293 F.3d 912, 917 (5th Cr. 2002). Judgnent as a nmatter of
law is appropriate if “there is no legally sufficient evidentiary
basis for a reasonable party to find for [a] party on [an] issue.”
ld.; FED. R Cv. P. 50(a). Reviewing all of the evidence in the
record, a “court nust draw all reasonable inferences in favor of
t he nonnovi ng party, and it nay not nmake credibility determ nations
or weigh the evidence.” 293 F.3d at 917 (quoting Reeves .
Sanderson Plunbing Prods., Inc., 530 U S 133, 150 (2000)).

We al so review de novo a grant of sunmary judgnent. Sreeram
v. Louisiana State University Medical Center - Shreveport, 188 F. 3d
314, 318 (5th Cr. 1999). W wll reverse the district court’s
ruling only if we determne that the pleadings and evidence
establish that there is a genuine issue of material fact. |Id.; FED
R Qv. P. 56(c).

The elenments of the clains in Title VII and 8§ 1981 cases are
the sane. Pratt v. Cty of Houston, Tex., 247 F.3d 601, 606 n.1
(5thGr. 2001). That is, to show a prima facie case of race

discrimnation, the plaintiff nmust showthat (1) he was a nenber of



a protected class, (2) he was qualified for the position, (3) he
was term nated or subject to an adverse enpl oynent action, and (4)
he was treated nore harshly than a person not in the protected
class. Id. n.2 (citing McDonnell Douglas Corp. v. Geen, 411 U. S.
792, 802-04 (1973)); Sreeram 188 F.3d at 318. The plaintiff nust
show that the enployer gave preferential treatnment to another
enpl oyee under nearly identical circunstances; that is, that the
m sconduct for which the plaintiff was discharged was nearly
identical to that engaged in by other enployees. Ckoye v. The
Univ. of Tex. Houston Health Science Cr., 245 F.3d 507, 514 (5th
Cr. 2001)(citations omtted). Once the prima facie case is
establ i shed, a presunption of discrimnation exists and the burden
shifts to the defendant to articulate a legitimate, non-
di scrimnatory reason for the chall enged enpl oynent action. Pratt,
247 F.3d at 606.

Kell ey, who is black and thus in a protected class, clained
that Lockheed Martin violated Title VII by treating him nore
harshly for his absences, and eventually termnating his
enpl oynent, than it did a white enployee by the nanme of Carlton
Fl oyd. He characterized Floyd as being in a nearly identica
position, or simlarly situated, to hinself. On that basis, the
district court initially ruled that Kelley had nade out a prim
faci e case and deni ed Lockheed Martin’ s notion for sunmary j udgnent

on the Title VII claim because a genuine issue of material fact



existed. At trial, however, the adm ssible evidence presented by
both parties yielded a different picture. Over the pertinent two-
year period, Kelley had been absent, arrived late, or departed
early sonme 49 tines. He had been counsel ed on his absenteei sm had
received witten notice of warnings, had been subject to
di sci pline, and was aware that he was in jeopardy of being fired if
he incurred one nore unaut hori zed absence. He pointed to Lockheed
Martin’s retention of Floyd followng a series of absences to
illustrate his claimof discrimnatory treatnent. Floyd, however,
was absent | ess than half the nunber of tines as Kelley in the sane
period: 24 total. He had not been given the benefit of counseling,
as Kelley had been. He had been nmde subject to a three-day
disciplinary layoff, as Kelley had been, but which was rescinded
when Fl oyd was able to point out a date error on his record that
prematurely marked hi mfor discipline. There was no such error on
Kelley’s record. As the district court determ ned, Floyd was not
in a nearly identical position or simlarly situated to Kelley.
Kelley’s testinony regarding friction between hinself and several
co-workers and supervisors, of various races, does not aid him
because he cannot show any connection to discrimnatory
disciplinary action taken against him Furthernore, Kelley's
testi nony poi nting out other bl ack enpl oyees who recei ved favorabl e
treat nent over hi munderm ned his own argunent that Lockheed Martin
acted discrimnatorily based on race. Kelley adduced no evi dence
at trial and nothing new on appeal in support of his Title VI
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claim As presented, he cannot show that Lockheed Martin
intentionally discrimnated against himon the basis of race and
there is no remai ning genuine issue of material fact.

Kell ey al so contended to the district court that the Union had
treated his request for representation differently from that
af forded Fl oyd. He asserted that the Union had provided nore
favorabl e review assistance to Floyd than that afforded him and
that the Union voted to deny his request for arbitration. The
district court ruled that he had provi ded no evi dence i n support of
his claim and granted sunmary judgnent to the Union. As ] ust
di scussed, Floyd was not simlarly situated to Kelley, and Kell ey
cannot show race-based discrimnation on that basis. In
deposition, Kelley conplained that the Union’s representative, |lda
Del k, did not represent himto his satisfaction. He also stated,
however, that regarding treatnent afforded to a white enpl oyee, he
had “no i dea how t hey was represented” and coul d not say that such
representation was any different from that afforded him
Furthernore, Kelley admtted that he knew of no other enployee
grievance taken to arbitration by the Union. He has provided no
evidence to show a 8 1981 violation on the Union's part.

For the reasons stated herein, we AFFIRM both rulings of the

district court.



