IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-60081

DAVI D L. EVANS,
Pl ai ntiff-Appellant,

ver sus
NATI ONAL UNI ON FI RE | NSURANCE COMPANY, Etc.; ET AL,

Def endant s.
BOH BROTHERS CONSTRUCTI ON COVPANY,

Def endant - Cr oss Def endant - Appel | ee.
M SSI SSI PPl DEPARTMENT OF TRANSPORTATI ON,

Def endant - Cross O ai mant - Appel | ee- Appel | ant.

Appeal fromthe United States District Court
for the Southern District of M ssissippi
USDC No. 1:00-CV-146-GR

Decenber 13, 2002
Bef ore KING Chief Judge, JOLLY and H Gd NBOTHAM Circuit Judges.
PER CURI AM *
Davi d Evans (“Evans”) appeal s the grant of summary judgnent in
favor of defendants on his negligence clainms, and the M ssi ssi ppi
Departnent of Transportation (“MDOT”) appeals the grant of sunmary

judgnent in favor of Boh Brothers Construction Conpany (“Boh

" Pursuant to 5THCQR R 47.5, the Court has deterni ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.

1



Brothers”) on its cross claim for indemnification. For the
follow ng reasons, we affirmthe judgnent of the district court.
l.

When portions of the left lane of [-10 in Harrison County,
M ssi ssi ppi were danmaged by a third party’ s gas pipeline drilling,
MDOT hired Boh Brothers to do the necessary repair construction
work. During the project, Boh Brothers set up safety devices to
war n passing notorists of the construction. These devices included
concrete barriers, an arrow signboard, sever al or ange
channel i zation barrels, ten warning signs, reflectors on one of the
concrete barriers and reflective tape.

On July 14, 1999, at approximately 4:30 a.m, plaintiff Evans
struck a concrete barrier at the construction site on |1-10.
Accident reports indicate that the illum nated signal arrow board
was not working and two orange channelization barrels were not in
pl ace. Hi s accident was the second of three that occurred at the
sane location within a forty-five m nute peri od.

Evans filed a negligence action against Boh Brothers, its
insurer and MDOT. MDOT filed a cross-claimagai nst Boh Brothers
for indemification.

.

W review a district court’s grant of sunmary judgnent de

novo, applying the sane standards as the district court. Consuners

County Mut. Ins. Co. v. P.W & Sons Trucking Co., 307 F.3d 362, 365




(5'" Cir. 2002). Summary judgnment i s appropriate when, view ng the
evidence in the |ight nost favorable to the non-noving party, the
record reflects that no genuine issue of material fact exists and
the noving party is entitled to judgnent as a matter of law 1d.
L1l

In this diversity case, we apply the law of M ssissippi.
Under M ssissippi law, a defendant is not liable for a dangerous
condi tion unless he has actual or constructive know edge of that

condi tion. Jackson v. Locklar, 431 So.2d 475, 479-80 (M ss. 1983).

Evans does not dispute that neither NMDOT nor Boh Brothers had
actual notice of the mssing barrels and the mal functioni ng arrow.
| nstead, he argues that MDOT and Boh Brothers had constructive
know edge. “Constructive know edge is established by proof that
the condition existed for such a length of time that, in the
exerci se of reasonable care, the proprietor should have known of

it.” Vller v. Dixieland Food Stores, lInc., 492 So.2d 283, 285

(Mss. 1986). A plaintiff’s inability to negate the possibility
t hat the dangerous condition arose mnutes before the accident is

fatal to his case. 1d. at 286; Aultnan v. Del champs, I nc., 202 So.

2d 922 (M ss. 1967). Evans proffered no evidence as to when the
arrow nmal functioned and when the barrels were knocked over.
Not hi ng he presents negates the possibility that these conditions
arose mnutes before his accident. Viewi ng the evidence in the

i ght nost favorable to Evans, he cannot prove that the conditions



exi sted | ong enough for the defendants to have discovered them
Because Evans cannot establish that either Boh Brothers or MDOT had
actual or constructive notice of the dangerous condition, the
district court correctly granted summary judgnent in favor of al
def endant s.

| V.

Because we hold that neither Boh Brothers nor MDOT is |iable
in this case, the only question remaining is whether MOl is
entitled to indemification fromBoh Brothers for attorney’s fees
and the costs of this lawsuit.

The contract between MDOT and Boh Brothers for this project
contains a provision that Boh Brothers will indemify MDOT “from
all suits, actions or clains of any character brought because of
injuries or danages recei ved or sustained by person(s) or property

resulting fromhis operations.... This provision is the standard
i ndemmi fication provisioninthe M ssissippi Standard Specification
for Road and Bridge Construction 8 107.14.1. It does not require
t hat Boh Brothers indemify MDOT for MDOT's own negligence, as any
provi si on doi ng so woul d be voi d under M ssissippi law. M ss. Code
Ann. 8§ 31-5-41 (1972). VWhat it does is provide indemification
from®“all suits, actions or clains” that arise fromthe actions or
negl i gence of Boh Brothers in performng the contract.

MDOT asserts the indemification provision described above

i ncl udes an obligation to i ndemify MDOT fromcosts and attorney’s



fees in this case. MDOT cannot recover costs and fees related to

establishing its right to indemification. Celotex Corp. V.

Bucknel |l Construction, Inc., 325 So. 2d 566 (M ss. 1976). The costs

and fees at issue here are not recoverable as part of a danmage
award, nor is there any finding that Boh Brothers’ negligence
caused this action. 1d. The costs and fees in issue arose from
defending what turned out to be a groundless suit. Had the
contract between MDOT and Boh Brot hers expressly included costs and
fees in the indemification provision, then indemification would
extend to costs and fees arising from groundless suits. Blain v.

SamFinley, Inc., 226 So.2d 742, 745 (M ss. 1969). However, there

is nothing in the contract between MDOI and Boh Brothers that
requi res Boh Brothers to indemify MDOT for costs and attorney’s
fees. Because the contract between MDOT and Boh Brothers does not
containtherequisite particularity with respect to indemification
for costs and attorney’s fees, the district court correctly granted
summary judgnent in favor of Boh Brothers on MDOT' s i ndemmi fi cation
claim

For the foregoing reasons, the judgnent of the district court

AFF| RMED.



