IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-60071
Summary Cal endar

JOHN SHI RLEY; MARTHA SHI RLEY
Pl aintiffs-Appellants,
vVer sus
W THOVAS McCRANEY, JR ; CAPI TAL ORTHOPAEDI C CLI NI C, PA.

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of M ssissipp
USDC No. 3:97-CV-124-W5

) August 23, 2002
Before DAVIS, DUHE, and DeMOSS, Circuit Judges.

PER CURI AM !

John Shirley (“Shirley”) and his wife Mrtha appeal the
district court’s grant of summary judgnent dism ssing Shirley’'s
medi cal mal practice clains against Dr. Thomas MCraney and his
medi cal group. The Shirleys argue on appeal 1) that the district
court should have granted Shirley’' s notion to obtain a new expert;
2) that the district court should have stricken portions of the
def endants’ summary judgnent notion; and 3) that the district court

shoul d have deni ed the defendants’ sunmary judgnent notion.

! Pursuant to 5THCGR R 47.5, the court has detern ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



Shirley does not indicate that another expert wtness was
avai l abl e or what that w tness would have stat ed. The district
court did not abuse its discretion in denying Shirley’s notion to
obt ai n anot her expert before ruling onthe summary judgnent notion.

See Richardson v. Henry, 902 F. 2d 414, 417 (5th Gr. 1990); Stearns

Airport Equip. Co., Inc. v. FMC Corp., 170 F.3d 518, 534-35 (5th
Cr. 1999).

The record indicates that the district court did not consider
t he defense expert wi tnesses and thus that the court’s failure to
strike those portions of the defendants’ summary judgnent notion
was of no consequence. The Shirley’'s appellate argunent on this
issue is without nerit.

Qur de novo review of the record reveals that the district

court did not err in granting summary judgnent. Though Shirl ey
cites to a nunber of allegedly disputed facts, he points to no
evidence countering the deposition testinony of his own expert
Wi tness that Dr. McCraney’ s nethod of treatnment did not violate the

standard of care. See Anderson v. Liberty Lobby, Inc., 477 U S

242, 250 (1986); Brown v. Baptist Memi| Hosp. DeSoto, Inc., 806 So.

2d 1131, 1134 (M ss. 2002). Wth respect to the | ack-of-inforned-
consent claim Dr. McCraney’s deposition testinony did not indicate
t hat prescribi ng physical therapy was bel owthe standard of care or
that it caused Shirley’s worsened condition discovered i n Decenber

1994. See Palnmer v. Biloxi Reqg'l Med. Cr., Inc., 564 So. 2d 1346,

1364 (M ss. 1990).
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