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FOR THE FI FTH Cl RCU T

No. 02-60056

Summary Cal endar

EDWARD T LI NDSEY

Pl ai ntiff-Appellant

CHEVRON USA | NC
Def endant - Appel | ee

Appeal fromthe United States District Court
for the Southern District of M ssissipp
No. 1:00-CV-379-BrR

Oct ober 10, 2002
Before KING Chief Judge, and WENER and PARKER, Circuit Judges.
PER CURI AM ~
Plaintiff-Appellant Edward T. Lindsey appeals fromthe
district court’s decision granting sunmary judgnent to Defendant -

Appel l ee Chevron U.S. A, Inc. on Lindsey's clains for race-based

Pursuant to 5THGQR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5THCGR R
47.5. 4.



di scrim natory di scharge and hostile work environnment in
violation of Title VII of the Gvil R ghts Act of 1964,
disability-based discrimnation in violation of the Americans
wth Disabilities Act, and term nation based on a request for

| eave in violation of the Fam |y Medical Leave Act. For the
reasons set forth below, we AFFIRM the district court’s grant of

summary judgnent to Chevron U S. A, Inc.

|. FACTUAL AND PROCEDURAL BACKGROUND

On April 9, 1984, Edward T. Lindsey, an African-Anerican
mal e, was hired by Chevron U S. A, Inc. (“Chevron”) to serve as a
mechanic trainee in the refinery maintenance departnent. In
April 1990, Chevron pronoted Lindsey to the position of refinery
mechanic. He remained in that position until his term nation.
While in the enploy of Chevron, Lindsey also worked as a
tenporary supervisor on several occasions.

On February 22, 1997, Lindsey underwent surgery to receive a
pacemaker in his heart. He subsequently went on nedi cal
disability and received sick | eave benefits. Despite the fact
that Lindsey’ s physician had released himto return to work on
March 27, Lindsey did not resune his duties at Chevron until My
22, three nonths after his surgery. Wen Lindsey returned to
Chevron, he presented a note fromhis doctor informng his
supervisors of the work limtation brought about by his heart
condition. On doctor’s orders, Lindsey was to avoid working near
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hi gh vol tage equi pnent. Chevron placed Lindsey on paid | eave
while it searched for a tenporary job assignnent that woul d
accommodate him On June 2, Chevron assigned Lindsey to a
tenporary clerical position and when that assignnent ended,
Chevron again placed Lindsey on paid |eave until July 17, on
whi ch date Lindsey’s physician renoved the work restriction.

On April 20, 1998, Lindsey filed a charge of discrimnation
with the Equal Enploynent Qpportunity Conmm ssion (“EEOC),
contendi ng that he had been discrimnated agai nst on the basis of
race and disability. On February 21, 2000, Chevron placed
Li ndsey on three-day disciplinary suspension w thout pay for
excessi ve absenteei sm and repeated tardi ness over a three-nonth
period starting in March 1999. Lindsey’'s notice of suspension
adnoni shed that failure to inprove his record of tardiness and
absence fromwork could result in further disciplinary action
i ncluding the possibility of term nation.

Begi nning March 1, 2000, Lindsey failed to report to work
for six consecutive work days. On March 9, Lindsey’ s doctor
i nformed Chevron that Lindsey had not been instructed to stay
home after Lindsey underwent several nedical tests, and instead
he had been cleared to work. On March 10, Chevron di scharged
Li ndsey on account of his nunerous absences from worKk.

On May 5, 2000, Lindsey filed a second EEQCC charge, alleging
that Chevron retaliated and discrimnated on the basis of
disability in discharging him On August 9, Lindsey filed this
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| awsuit asserting that: (1) because of his race, he was denied a
pronotion, discharged, and endured a hostile work environnent,
all in violation of Title VII of the Cvil R ghts Act of 1964
(“Title VI1"), 42 U S.C. 2000e et seq. (2000); (2) he was
termnated in retaliation for filing his EEOCC charge; (3) Chevron
failed to accommodate his disability, in violation of the
Americans with Disabilities Act (“ADA”), 29 U S.C. 701 et seq.
(1994); (4) he was denied |leave tine that was protected under the
Fam |y Medical Leave Act of 1993 (“FM.LA’), 29 U S.C. 2601 et seaq.
(1994); and (5) under M ssissippi |aw, Chevron intentionally
inflicted enotional distress upon him

On Cctober 15, 2001, Chevron noved for sumrmary judgnent as
to all of Lindsey’s clainms. In its Menorandum Opi ni on and O der
of Decenber 20, 2001, the district court granted summary judgnent
in favor of Chevron, finding that Lindsey had failed to present a
genui ne issue of material fact wwth regard to any of his asserted

clains. Lindsey tinely appealed the grant of summary judgnent.

1. STANDARD COF REVI EW
We review the district court’s grant of sunmmary judgnment to
Chevron de novo, applying the sane standard as the district

court, e.qg., Brown v. Bunge Corp., 207 F.3d 776, 781 (5th Cr.

2000), and ask whet her the pl eadings, depositions, and answers to
interrogatories, together with the affidavits, denonstrate that
no genui ne issue of material fact remains and that the noving
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party is entitled to judgnent as a matter of law E. g., Boze v.

Branstetter, 912 F.2d 801, 804 (5th Cr. 1990); Fep. R Qv. P

56(c). A factual dispute is genuine when a reasonable jury could

return a verdict for the non-noving party. Anderson v. Liberty

Lobby Inc., 477 U S. 242, 248 (1986).
The substantive | aw dictates which facts are materi al

Stewart v. Mirphy, 174 F.3d 530, 533 (5th Gr. 1999), and an

issue is material if its resolution could affect the outcone of
the action, Anderson, 477 U S. at 248. Moreover, in sumary

j udgnent determ nations, the factual record is reviewed in such a
way that all inferences are drawn in the Iight nost favorable to

the party opposing the notion. E.qg., Jurgens v. EEQCC, 903 F.2d

386, 388 (5th Cr. 1990). Accordingly, we review the evidence

nmost favorably to Lindsey.

[11. LINDSEY' S RACE DI SCRI M NATI ON CLAI M5

On appeal, Lindsey asserts two theories of discrimnation
under Title VII. First, he clainms that Chevron di scharged hi mon
t he basis of race and second, he clains that he endured a
racially hostile work environnment while at Chevron. As to the
first theory, to establish a prinma facie case of discrimnatory
di scharge, Lindsey must show that: (1) he is a nenber of a
protected group; (2) he was qualified for the position held; (3)
he was di scharged fromhis position; and (4) that he was repl aced

by soneone outside of the protected group. E.qg., Byers v. Dallas
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Morni ng News, 209 F.3d 419, 426 (5th Gr. 2000). After Lindsey

makes out a prima facie case of discrimnation, Chevron nust
provi de sone |legitimte, non-discrimnatory reason for the

enpl oyee’s rejection. See id. (citing McDonnell Douglas Corp. v.

Geen, 411 U. S. 792, 802-04 (1973)). If Chevron proffers a

| egitimate, non-discrimnatory reason for the enploynent action,
Li ndsey nmust cone forward wth evidence that Chevron’ s reason was
a nere pretext for discrimnation. See id.!?

To make out his prima facie case, Lindsey contends that he
was a nenber of a protected class and that he was qualified to
performhis job duties as assigned. He further asserts that
simlarly-situated Caucasi an enpl oyees were treated nore
favorably. To explain, Lindsey provides the exanple of another

Chevron enpl oyee, Joseph GQuy, who was all egedly given adequate

! Under the Racial Discrimnation section of his Anended
Conpl ai nt, Lindsey nerely asserts that he was “term nat|[ ed]
whil e on nedical |eave.” Perhaps because of Lindsey’'s conclusory
pl eading on the issue, the district court did not specifically
address the elenents of the discrimnatory discharge claimin its
opi nion. The court did, however, grant summary judgnent on
Li ndsey’ s discrimnatory denial of pronotion claim Even though
the district court did not specifically address the
di scrimnatory discharge claim the reason for granting summary
judgnent as to the discrimnatory denial of pronotion claimwould
equal Iy apply.

Further, the court need not address whether Lindsey raised a
genui ne issue of material fact regarding his claimfor
discrimnatory denial of pronotion (or the retaliation and
intentional infliction of enotional distress clains, for that
matter) because he waived review of these issues by not
incorporating theminto his Brief. See, e.q., Sherrod v. Am
Airlines, 132 F.3d 1112, 1119 n.5 (5th Cr. 1998) (citing cases
and FED. R App. P. 28).




warning prior to termnation, while Lindsey was not provided with
such a warning. Chevron counters that in relying on Lindsey’s
record of excessive absences and tardiness, it presented
uncontested evidence of a legitimte, non-discrimnatory reason
for its enploynent action. Thus, Chevron clains, it satisfied
its burden of production under the Title VII framework and that
Li ndsey has not raised a genuine issue of material fact as far as
pretext is concerned.

Qur assessnent of the discrimnatory discharge claim
however, need not involve the burden shifting anal ysis because
Li ndsey has failed to satisfy his prim facie case of
discrimnation. Lindsey does not rely on the proper standard for
discrimnatory discharge articulated by the Fifth Crcuit. As a
result, Lindsey fails to cone forward with any evidence as to one
essential elenent of his prima facie case, i.e., whether Chevron
replaced himw th soneone outside of his protected group. There
is no evidence in the record that Chevron replaced Lindsey with a
non- Afri can- Aneri can once he was term nated. Because summary
judgnent is appropriate if a plaintiff fails to establish facts
supporting an essential elenent of his prima facie claim e.qg.,

Mason v. United Air Lines, 274 F.3d 314, 316 (5th Gr. 2001),

Lindsey’s claimfor discrimnatory discharge fails.
As to Lindsey’'s claimof a racially hostile work

environnent, this court has nade it clear that a plaintiff nust



show the following to satisfy a prima facie case: (1) he bel ongs
to a protected group; (2) he was subjected to unwel cone
harassnent; (3) the harassnent conpl ai ned of was based on race;
(4) the harassnent conplained of affected a term condition, or
privilege of enploynent; and (5) the enployer knew or shoul d have
known of the harassnent in question and failed to take pronpt

renedi al acti on. E.q., Ransey v. Henderson, 286 F.3d 264, 268

(5th Gr. 2002). Harassnent based on race affects a term
condition, or privilege of enploynent when it is sufficiently
severe or pervasive so as to alter the conditions of the
plaintiff’s enploynent and create an abusi ve working environnent.

Id. (citing Harris v. Forklift Sys., Inc., 510 U S 17, 21

(1993)).

When determ ni ng whet her a workpl ace constitutes a hostile
wor k environnent, courts consider the follow ng circunstances:
"the frequency of the discrimnatory conduct; its severity;
whether it is physically threatening or humliating, or a nere
of fensive utterance; and whether it unreasonably interferes with
an enpl oyee's work performance.” 1d. (quoting Wal ker v.

Thonpson, 214 F.3d 615, 625 (5th Gr. 2000)). Al of the alleged
ci rcunst ances nust be taken into consideration when evaluating a

claimof a racially hostile work environnent. See id.

In support of his claim Lindsey argues that his supervisors

at Chevron used racial epithets in his presence; that while he



was hospitalized, Chevron officials did not send himflowers or
visit himin the hospital, which was allegedly unlike the
treatnent that several non-African-Anerican enpl oyees received;
that he was required to clinb a | adder when he was dizzy; that a
supervi sor cursed at him and that Chevron nmanagenent all egedly
al | oned enpl oyees to hang Confederate flags in the maintenance
trailer. Chevron argues that none of the all eged harassnent
rises to the level of affecting a term condition, or privilege
of Lindsey’'s enpl oynent.

Lindsey fails to present conpetent sumrmary judgnent evi dence
support a prima facie case. O all the articul ated incidences,
the only acts of harassnent alleged to be race-based are the
raci al epithets, the hanging of Confederate flags, and the |ack
of hospital visits. These incidences do not rise to the
requi site degree of severity and pervasiveness that our
precedents require. Wile a plaintiff may survive summary
j udgnent by show ng the existence of “routinely [made] racist
remarks,” Walker, 214 F.3d at 626, the instant case is
di sti ngui shabl e because Lindsey never provides evidence
concerning the frequency (or a chronol ogi cal description) of the
epithets. Even viewing the evidence in the |light nost favorable
to Lindsey, we cannot assune that the epithets were routine in
nature. Further, Lindsey provides no evidence to suggest that

these racial slurs, combined with Chevron’s decision not to visit



Li ndsey or send himflowers when at the hospital and the hangi ng
of the flags, either unreasonably interfered with his work
performance or caused himto feel physically threatened or
hum | i at ed.

In sum no reasonable jury could return a verdict in favor
of Lindsey on the ground that he experienced harassnent that was
sufficiently severe and pervasive. Accordingly, we again find it
unnecessary to undergo the burden shifting anal ysis because
Lindsey failed to establish his prima facie case for a racially
hostile work environnment. Summary judgnent as to this particular

cl ai m was proper.

| V. LINDSEY' S DI SABI LI TY DI SCRI M NATI ON CLAI M
Li ndsey al so argues that Chevron violated the ADA when it
failed to accommpdate his alleged disability. A plaintiff cannot
assert that his enployer is required to nake reasonabl e
accommodations to his physical or nental limtation until he
satisfies the test for disability discrimnation. See, e.q.,

Burch v. Gty of Nacogdoches, 174 F.3d 615, 619 (5th Gr. 1999).

The first elenment of a prinma facie case for disability
discrimnation is that the plaintiff was a qualifiedly disabled

enpl oyee. E.qg., Dupre v. Charter Behav. Health Sys. of

Laf ayette, Inc., 242 F.3d 610, 613 (5th Gr. 2001). Hence, the

threshold issue in this case is whether Lindsey is considered

di sabl ed under the ADA.
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To qualify as disabled, Lindsey nust denonstrate that: (1)
he has a physical or nental inpairnent that substantially limted
one or nore of his major |ife activities; (2) he has a record of

such inpairnent; or (3) he is regarded as having such an

inpairment. E.g., Aldrup v. Caldera, 274 F.3d 282, 286 (5th Cr
2001). The Suprene Court has defined major life activity as
those activities that are “of central inportance to daily life.”

Toyota Mbtor Mog., Ky., Inc. v. Wllians, 534 U S. 184, - - -,

122 S. C. 681, 691 (2002).%2 A substantial limtation on such
life activities would be a limtation that is “considerable” or
“to a large degree.” |d.

On appeal, Lindsey asserts that Chevron failed to nove
expeditiously in providing himthe necessary equi pnent that would
assist himat work. Such delay in accommbdati on, he conti nues,
violates the ADA. Chevron argues that Lindsey cannot satisfy his
burden that he was term nated because of his alleged disability.
Chevron also agrees with the district court’s determ nation that
there was no evidence to support the contention that Lindsey’ s
heart condition, depression or diabetes substantially limted or
inpaired any of his major life activities.

Sinply put, Lindsey’'s ADA accommbdation claimfalls short

because he failed to adduce evi dence suggesting that he was

2 Exanples of major life activities include speaking,
breat hing, learning, and working. E.qg., Aldrup, 274 F.3d at 286.
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qualifiedly disabled. The summary judgnent record provides no

i ndi cation of whether Lindsey’ s heart condition, depression or

di abetes substantially limted one or nore major |ife activity.

Li ndsey has never provided evidence indicating that his nedical
conditions ever cane close to limting his mgjor |ife activities
considerably or to a | arge degree.® Moreover, Lindsey has never
contended that he had a record of such an inpairnent or that
Chevron regarded himas having such an inpairnent, preventing him
fromestablishing disability through these nethods.

Because Lindsey could not raise a genuine issue of nmateri al
fact as to the first elenent of a prima facie case for disability
discrimnation, he is precluded fromclaimng that Chevron was
requi red to nmake reasonabl e accommodati ons to his physi cal

condition. Sunmmary judgment was appropriate.?

V. LINDSEY' S FMLA CLAI M
Li ndsey al so clains that Chevron violated the terns of the

FMLA. Under the FMLA, an “eligible” enployee is entitled to up

3 In his deposition testinobny, Lindsey stated that after
hi s pacemaker surgery, he had no troubl e wal ki ng, seeing,
hearing, caring for hinself, driving, and lifting objects. 1In

fact, his doctor cleared himfor work a nonth after surgery.

4 Wiile an in-depth discussion of the other elenents of
his prima facie case would only be superfluous, it is also worth
observing that Lindsey failed to raise a genuine issue of
material fact as to whether he was none-the-less qualified to
performhis job at Chevron and he was replaced by or treated | ess
favorably than non-di sabl ed enpl oyees
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to twel ve weeks | eave when a serious health condition renders the

enpl oyee unable to performthe functions of his or her position.

E.q., Seaman v. CSPH, Inc., 179 F.3d 297, 302 (5th Gr. 1999).°

“serious health condition” is defined as “an illness, injury,
i npai rment, or physical or nental condition that involves—A)
inpatient care in a hospital, hospice, or residential nedical

care facility; or (B) continuing treatnent by a health care

provider.” E.d., Price v. Marathon Cheese Corp., 119 F.3d 330,

333-34 (5th Gir. 1997).

Specifically, Lindsey asserts that an FMLA viol ation
occurred when Chevron gave himan incorrect form He al so
contends that his thirty-four days of sick | eave were all owed

under the FM.A, which expressly provides a full sixty days of

| eave. Because he did not take |eave tine beyond that which was

statutorily-allotted, Lindsey clains his termnation upon his

request for FMLA | eave was unlawful. Chevron reasons that the

FMLA is avail able only to enpl oyees who require | eave due to

A

serious health conditions and Lindsey offers no proof of a such a

condition. Simlarly, the district court found that because

there was no docunentati on whatsoever relating to his nedica

condition or care at the tinme of his term nation, Lindsey could

5> The FMLA al so provides | eave when an enpl oyee needs to
care for a newborn child, place a child for adoption or care for
an adopted child, or care for famly nenber with serious nedi cal

condi ti on. None of these circunstances arises in the instant
case, so consideration of themis unnecessary.
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not show that he endured a serious medical condition for which

| eave was not granted.

We agree with the district court’s assessnent of Lindsey’'s
FMLA claim To survive summary judgnent, Lindsey nust first
rai se a genuine issue of material fact that he was eligible for
FMLA-protected | eave. Lindsey’s claimboils down to the
contention that Chevron retaliated against hi mwhen it term nated
hi m upon his request for |leave in March 2000.° The timng and
justification for the requested | eave, not the nunber of days of
| eave not taken, are critical here. Although the sunmary
j udgnent record suggests that, in the past, Lindsey’s nedical
treatnents nay have constituted serious nedical conditions
warranting FMLA-protected | eave, there is no evidence in the

record indicating that the | eave requested in March 2000 was

justified by a serious nedical condition. Because Lindsey does
not assert such a justification, he is not be eligible for
protection under the FMLA for the | eave request at issue. Hence,
Li ndsey cannot raise a genuine issue of material fact as to

whet her Chevron violated his rights under the FMLA.  Summary

j udgnent was appropriate.

6 Contrary to Lindsey’'s assertion, there is no | egal
authority to support the claimthat distribution of an incorrect
formviol ates the FMLA
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VI . CONCLUSI ON

For the foregoing reasons, we AFFIRM the judgnent of the
district court granting summary judgnent to Chevron on al

asserted cl ai nms.
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