IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-60006
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
CLI FTON ANDERSQON, JR

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of M ssissipp
USDC No. 2:96-CR-85-1-S

Decenber 23, 2002
Before JONES, STEWART, and DENNI'S, G rcuit Judges.

PER CURI AM *

This is the second appeal filed by Cdifton Anderson, Jr.,
after his guilty plea to extortion under color of official right
inviolation of 18 U . S.C. § 1951, and conducting and attenpting
to conduct a financial transaction affecting interstate commerce
i nvol ving property represented by | aw enforcenent officers to be
proceeds of unlawful activity in violation of 18 U S. C. § 1956.
Pursuant to his first appeal, this court found that the district

court commtted plain error in refusing to group the offenses for

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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sentenci ng purposes. Accordingly, this court entered an order
vacati ng Anderson’s 97-nonth sentence and remandi ng for
resentencing. Subsequently, the district court entered an order
anendi ng the sentence it had previously inposed and ordering that
Ander son serve a period of 87 nonths of inprisonnent.

Ander son argues that he was entitled to be present at his
resentencing so that he could be personally addressed by the
district court and allowed the opportunity to allocute. He
argues that because this court vacated his original sentence, the
district court was inposing a new sentence rather than nerely
nmodi fying it’s original sentence, thus, he had the right to be
present at the resentencing. The Governnent agrees with
Anderson’s argunent and concedes that the district court erred.

“A defendant’s right to be present when the district court
alters his sentence depends on the type of action the district

court is taking.” United States v. Patterson, 42 F.3d 246, 248

(5th Gr. 1994). *“If the district court is inposing a new
sentence after the original sentence has been set aside, the

defendant is entitled to be there.” 1d. In United States v.

Moree, 928 F.2d 654 (5th Gr. 1991), the defendant’s origina
sentence was vacated by this court as a m sapplication of the
Sentenci ng Cuidelines, and the case was remanded to the district
court. The district court sentenced Moree in absentia to a
sentence which confornmed with the findings nmade by this court on

appeal. 1d. at 655. Noting that the mandate specifically
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vacati ng the sentence had rendered Mree’s previous sentence nul
and void, this court held that Mree was entitled to be present
and to allocute at his resentencing. [d. at 656.

As in Mree, this court’s opinion specifically vacated
Anderson’s sentence and remanded to the district court for
resentenci ng. Because Anderson was entitled to be present and to
allocute at the resentencing, we VACATE the sentence inposed by
the district court and REMAND t he cause for resentencing.

VACATE AND REMAND.



