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DENNI'S, Circuit Judge:”

Petitioner Elroy M Garcia was convicted of nurder after a
jury trial in Texas state court and sentenced to 20 years’
i nprisonnment. He brings the present 8§ 2254 habeas cor pus petition,
alleging both that his court-appointed trial counsel provided
constitutionally insufficient representation and that erroneous
jury instructions allowed the jury to convict himof nurder based
on a finding of nere reckless or negligent behavior. Because

Garcia does not denonstrate that these alleged errors prejudiced

"‘Pursuant to 5TH QR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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himto the extent necessary to afford hi mhabeas relief, we AFFI RM
the district court’s denial of his 8§ 2254 petition.
| .

On August 23, 1997, the victim Nelson Elenen, Jr., drove with
his father and a friend to a house where Garcia and his brother,
Martin Garcia, were |located. Elenmen, Jr. exited his vehicle and
began to argue with Martin Garcia. Eventually a fight erupted, in
which Martin Garcia was knocked to the ground, apparently
unconscious. Wth Martin Garcia lying on the ground, Elenen, Jr.
began to wal k back to his vehicle when Elroy Garcia, who had been
st andi ng behind a bush, shot Elenen, Jr. four tinmes — once in the
shoul der, twice in the stomach, and once in the back. Wen El enen,
Sr. exited the vehicle to assist his son, Elroy Garci a shot El enen,
Sr. inthe leg and face. Elenen Jr. died at the scene.

At trial, Garcia did not argue that he did not intend to shoot
El enen, Jr. but instead argued that the killing was justified
because it was in defense of hinmself and his brother. Despite
t hese argunents, the jury convicted himof mnurder and sentenced
himto twenty years in prison; the conviction and sentence were
affirmed on appeal. Garcia later applied for state habeas relief,
presenting the sane clains raised in this petition; state habeas
relief was deni ed.

Garcia then filed the present 8§ 2254 habeas petition in

federal district court on Decenber 14, 2001, arguing that (1) his



i ndi ctment was “constructively anended” by his jury charge and t hat
his trial counsel provided ineffective assistance by not objecting
to this “constructive anendnent”; (2) his trial counsel provided
i neffective assi stance by not objecting to the i nproper definitions
of “intentionally” in his jury charge; and (3) that the jury
instructions as a whole inproperly allowed the jury to convict him
of murder based on a finding of nere reckl ess or negligent conduct.

The magi strate who considered the petition recommended that the

district court deny relief on all grounds. The district court
adopted the recommendation and denied relief. Garcia tinely
appeal ed.

.

Garcia raised the clains before us today in his state habeas
petition, and the state court denied these clains on their nerits.
Therefore, we cannot grant Garcia habeas relief unless the state
court “adjudication of the claimresulted in a decision that was
contrary to, or involved an unreasonable application of, clearly
establ i shed Federal |aw, as determ ned by the Suprenme Court of the
United States.”? “The *‘unreasonable application” [standard]

requires the state court decision to be nore than incorrect or

128 U.S.C. § 2254(d)(1).



erroneous. The state court's application of clearly established
| aw nmust be objectively unreasonable.”?
A

Garcia first contends that his jury charge “constructively
anended” his indictnent. Wen a jury charge presents a jury with
a theory of a crine that was not charged in the indictnent, it has
“constructively anended” the indictnent in violation of the Sixth
Amendnent, which provides that the accused in a crimnal
prosecution has the right “to be informed of the nature and cause
of the accusation” against him?® Garcia clains that the trial
court in this case violated his constitutional rights by presenting
the jury with a charge that allowed it to convict him of nurder
based on a finding that he intended to cause serious bodily injury
and commtted an act clearly dangerous to human life that causes
the death of an individual (“Seriously Bodily Injury Mirder”),
while his indictnent only charged him with intentionally or
know ngly causing the death of an individual (“Intentional
Murder”). He also clains that he received ineffective assistance

fromhis trial counsel who did not object to the jury charge.

’Lockyer v. Andrade, 538 U.S. 63, 75 (2003) (internal
citations omtted).

%See Ricaldy v. Procunier, 736 F.2d 203, 207 & n.4 (5th Cr.
1983) (holding that it is a Sixth Arendnent violation “when a
crimnal defendant is convicted of a crinme he was never charged
wWth commtting”).



The indictnent in this case charged Garcia only with nurder
under Tex. Penal Code 8 19.02(b)(1)-Intentional Murder. The
abstract section of the jury charge, however, defined nurder both
as I nt ent i onal Mur der and under Tex. Penal Code §
19.02(b) (2)—-Serious Bodily Injury WMurder. Notably, the State
present ed no evi dence or argunents indicating that Garcia conmtted
Serious Bodily Injury Mirder but not Intentional Murder. I n
addition, the application section of the jury charge instructed the
jury only to apply the definition of Intentional Mirder as charged
in the indictnent. Garcia s counsel did not object to the jury
charge at trial.

“[Garcia] faces an extraordinarily heavy burden [because]
[i]nproper jury instructions in state crimnal trials do not
generally form the basis for federal habeas relief."* 1In fact,
“[t] he burden of denopnstrating that an erroneous i nstruction was so
prejudicial that it wll support a collateral attack on the
constitutional validity of the state court's judgnent is even
greater than the showing required to establish plain error on
direct appeal."® Garcia nust denonstrate that the jury instruction

is “so egregious as to rise to the level of a constitutional

“Tarpley v. Estelle, 703 F.2d 157, 159 (5th Cir. 1983)
(internal citations omtted).

°d. (internal citations and quotations onitted).
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violation or so prejudicial as to render the trial itself
fundamentally unfair."®

In the particular context of an alleged constructive
anendnent, courts “nust determ ne whether the instruction permtted
the jury to convict the defendant on a factual basis that
effectively nodified an essential elenent of the of fense charged,”
or if it is “nmerely another of the flaws that mar [the trial’s]
perfection but do not prejudice the defendant.”’” 1In making this
determ nation, the court should exam ne not just the jury charge,
but the facts permtted in evidence and the argunents of the
parties.?

We hold that the jury charge in this case, conbined with the
evi dence and argunents presented by the parties, did not permt the
jury to convict Garcia of a crinme with which he was not charged.
The jury heard evidence that Garcia shot the victimfour tinmes—-once
in the shoulder, twice in the stomach, and once in the back-after
the victim pushed down Garcia’s brother and knocked him
unconsci ous. Garcia based his trial defense on the theory of
sel f-defense. Garcia did not present evidence that he did not
intend to shoot the victimor that he intended to shoot him but

only to cause significant bodily injury. Instead, Garcia argued

®ld. (internal citations and quotations onitted).
'Restivo, 8 F.3d at 279.

8See i d.



that he shot the victimin defense of hinself and his brother — a
theory that the jury rejected by returning a guilty verdict.

Even assumng that the definition of Serious Bodily Injury
Murder in the abstract section of the jury charge was i nproper,
based on the evidence presented at trial and the way in which
Garcia argued his case, Garcia has not denonstrated that the jury
instruction permtted the jury to convict himon a factual basis
not charged in the indictnent. Accordingly, Garcia has not
denonstrated that the jury instruction was “so egregious as to rise
to the level of a constitutional violation or so prejudicial as to
render the trial itself fundanentally unfair."?®

Garcia also clainms that he received ineffective assistance
fromhis trial counsel who did not object to the jury instruction.
According to the famliar standard articulated in Strickland v.
Washi ngton, to denonstrate constitutionally ineffective assistance
of his appointed counsel Garcia nust prove both “that counsel’s
performance was deficient” and “that the deficient performnce
prejudiced his defense.”® To denpnstrate deficient perfornance,
Garcia nust prove nore than a sinple m stake by his counsel; Garcia
must overcone the presunption that counsel’s actions did not fal

“bel ow an obj ective standard of reasonabl eness.”! To denonstrate

Tarpley, 703 F.2d at 159.
%466 U.S. 668, 687 (1984).

“d. at 688.



prejudice, Garcia nust prove that “there is a reasonable
probability that, but for counsel’s unprofessional errors, the
result of the proceedi ng woul d have been different.”?!?

Assum ng for the sake of argunment both that the jury charge
constructively anended Garcia' s indictnent and that Garcia' s
counsel provided ineffective assistance by not objecting to the
anmendnent, we still reject Garcia’ s ineffective assistance claim
because Garcia was not prejudiced by his counsel’s failure to
object to the jury instruction.

For Garcia’s claimto succeed, we nust find that there is a
reasonable probability that, but for counsel’s unprofessional
errors, the result of the proceedi ng woul d have been different. 1In
ot her words, we nust ask “whether, fromall of the evidence, the
jury coul d have had a reasonabl e doubt concerning [Garcia]’s intent
to kill, and could have convicted himof intent to cause serious
bodily injury.”'® As explained above, the evidence presented in
this case, taken as a whole, indicates that there is not a
reasonabl e probability that the jury convicted Garcia of Serious
Bodily Injury Mirder but did not believe that he commtted
Intentional Murder. Accordingly, counsel’s failure to object to
the inclusion of the allegedly erroneous jury instruction did not

prejudice Garcia because there is not a reasonable probability

21 d. at 694.

BRi cal day v. Procunier, 736 F.2d 203, 208 (5th Cir. 1984).

8



that, but for the error, the result of the proceedi ng woul d have
been different.
B

Garcia next clains that his trial counsel was ineffective
because he failed to object to the definitions contained in the
jury charge. Specifically, he argues that the jury instruction
stated that “intentionally” could refer, not just to the result of
Garcia’ s conduct, but to the conduct itself. Garcia argues,
therefore, that the jury could have relied on erroneous
instructions and convicted Garcia based on a belief that Garcia
intended to “pull the trigger” but did not intend to kill his
victim

A federal habeas court review ng an i nproper jury instruction
in a crimnal trial nust ask “whether the ailing instruction by
itself so infected the entire trial that the resulting conviction
violates due process, not nerely whether the instruction is
undesi rabl e, erroneous, or even universally condemed.”? Courts
should “[l]ook[] at the charge as a whole and in the context of
trial, including the argunents of counsel” in order to determne if
“there is [any] reasonable |ikelihood that the jury applied the
construction in a constitutionally inpernm ssible way.”® For the

reasons discussed above in the context of the constructive

“Ki nnamon v. Scott, 33 F.3d 462, 465 (5th Cir. 1994).

®ld. (internal citations and quotations onitted).
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anendnent, even assuming that the jury instructions in this case
are inproper, we hold that they do not rise to the |Ievel
necessitating habeas relief.

In order for Garcia's claim to succeed, a reasonable jury
woul d have had to believe that Garcia shot his victimfour tines,
i ncluding once in the back, but did not intend to kill him In
addition, the jury nmust have believed this even though Garci a never
argued that he did not intend to kill the victim but instead
argued that he killed the victimin self-defense. Looking at the
evi dence and argunents presented at trial, we hold that there is no
“reasonabl e likelihood” that the jury applied its instructions in
a constitutionally inpermssible way. Accordingly, we deny
Garcia' s request for habeas relief on this point.

C.

Finally, Garcia argues that the jury instructions as a whole
allowed the jury to convict himon legally insufficient grounds.
Specifically, he alleges that the jury charge’'s definitions of
“knowi ngly” and “intentionally” were “so expanded and generic in
nature” that they allowed the jury to convict him based on nere
reckl ess or negligent behavior. He also alleges that he received

i neffective assistance fromhis trial counsel when counsel failed
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to object to these jury instructions.® W do not agree. The
definitions of both “intentional” and “know ng” conduct were taken
verbatim from Tex. Pen. Code 8 6.03. These definitions are
commonl y accept ed and proper definitions of intentional and know ng
conduct?!” that did not allowthe jury to convict Garcia based on a
finding of nmere reckless or negligent conduct.® Accordingly, we

reject Garcia's final claim?®

®*The state contends that we should not address this claim
on its merits because Garcia did not raise it in district court
in his § 2254 petition. However, the State responded to this
claimin its answer to Garcia s § 2254 petition, undercutting its
argunent that Garcia raises it for the first tine here.
Accordingly, we address this claimon its nerits.

YCf. Mbdel Penal Code § 2.02 (providing similar definitions
of intentionally/purposefully and know ngly).

¥The jury was instructed that:

A person acts intentionally, or with intent,
Wth respect to the nature of his conduct or
to a result of his conduct when it is his
consci ous objective or desire to engage in

t he conduct or cause the result.

A person acts know ngly, or with know edge,
Wth respect to the nature of his conduct or
to circunstances surroundi ng his conduct when
he is aware of the nature of his conduct or
that the circunstances exist. A person acts
know ngly, or with knowl edge, with respect to
a result of his conduct when he is aware that
his conduct is reasonably certain to cause
the result.

“Because the jury instructions did not inpernissibly allow
the jury to convict Garcia on a finding of recklessness or
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L1l
Because Garcia's clains are ultimately wthout nerit, we

AFFIRM the district court’s decision denying Garcia s petition.

AFFI RVED. #

negligence, we hold that Garcia’s trial counsel did not provide
i neffective assistance by refusing to object to them

“Because we deny Garcia's petition on its merits, we need

not address the State’'s contention that the petition was not
tinmely filed.
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