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PER CURI AM *

Plaintiffs-Appellants Adell Daniels, Qis Daniels, Jency
Val i ente and Corey Anderson appeal the district court's grant of
summary judgnent in favor of Defendant- Appel | ee Advantage Rent- A-
Car on Plaintiffs’ clains of unlawful discrimnation in violation

of 42 U S.C. 88 1981 and 1982. For the follow ng reasons, we

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



AFFI RM
FACTUAL AND PROCEDURAL HI STORY
A Fact s

On Decenber 20, 2002, Plaintiffs Adell and OQis Daniels, a
bl ack couple, arrived at Advantage Rent-A-Car |ocation 103
seeking a rental car. M. and Ms. Daniels had been involved in
an autonobil e accident, and needed a tenporary repl acenent for
their owmmn car. The rental was arranged for and paid by the
Dani el ses’ i nsurance conpany.

Cust onmer service representative M chelle Kaneni cky asked M.
and Ms. Daniels for a credit card to cover a deposit for their
rental. M. Daniels provided Ms. Kanenicky with a debit card.
On reqgul ar, non-insurance rentals paid for wwth a debit card,
Advant age requires a $200 deposit. Advantage asks for only a $50
deposit for insurance rentals, however. M. Kanenicky told M.
Dani el s that the deposit was $200, since he was paying with a
debit card. At this point, M. Daniels provided Ms. Kanenicky
wth a different debit card, which was tied to his Merrill Lynch
account .

Ms. Kaneni cky swi ped the card and inforned M. Daniels that
it had been declined. As M. Daniels’s account resources
exceeded $200 at that tine, his card should not have been
declined. |In any event, M. Kanenicky requested another credit

card or cash. M. Daniels, at this point, informed Ms. Kanenicky



that the Daniel ses’ insurance conpany had told themthe deposit
woul d only be $50. Advantage’'s District Manager Sharon Sl onaker

i ntervened, and she told Ms. Kanenicky that only $50 was required
for insurance rentals. M. Daniels paid $50 in cash

M. and Ms. Daniels were assigned a Hyundai Accent at a
rate of $21.74/day.! Ms. Daniels found the Accent to be too
smal | and asked for a Ford Escort. The Accent is classified by
Advant age as an “econony” car, and the Escort is a “conpact” car.
Advant age charges different rates for these different classes of
cars. Nonethel ess, Advantage enpl oyees told M. and Ms. Daniels
that they could exchange the Accent for an Escort at Advantage’s
107 location at no extra cost, if they so desired.

M. and Ms. Daniels decided to exchange the Accent, so they
went to location 107. At this new location, M. and Ms. Daniels
waited in |line behind Kathryn Burke, a white woman. Ms. Burke,
like M. and Ms. Daniels, was seeking an insurance rental. The
terms of Ms. Burke' s rental had been previously negotiated by
Advant age and Ms. Burke’'s insurance carrier, Allstate |nsurance.

Wen Ms. Burke reached the front of the |line, the custoner
service representative, Jeff Davis, asked for her credit card.

Ms. Burke told M. Davis that her credit limt had been reached.

M. Davis responded that he was not going to charge her credit

. Advant age has negotiated different rental rates with
different insurance conpanies. The Danielses’ rental rate was
set by an agreenent between Advantage and Charter G oup.
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card, and that it was only for security purposes. M. and Ms.
Dani el s, as previously noted, had been charged a $50 deposit,
and, upon seeing that Ms. Burke was not required to pay a
deposit, M. Daniels called Ms. Sloanaker at |ocation 103. M.
Sl oanaker explained that Ms. Burke should have been charged a $50
deposit, in accordance with conpany policy. After getting off
the phone with M. Daniels, M. Sloanaker imedi ately called M.
Davis, infornmed himof his m stake, and asked himto get a
deposit from M. Burke if she was still in the store.

Conpany policy regarding i nsurance rentals before COctober
30, 2000, was to sw pe the custoner’s credit card and keep the
card nunmber and customer information on file, rather than
charging a $50 deposit to the credit card. M. Davis did not
know t he conpany’s policy had changed because he had been working
at the conpany’ s tel ephone reservation center when the policy
went into effect. M. Davis was subsequently reprinmanded for not
obt ai ning a $50 deposit from Ms. BurKke.

Ms. Burke was given a Chevrolet Cavalier, a conpact car, at
a rate of $19/day.?

Wen M. and Ms. Daniels returned to the line, M. Davis
was hel ping Jency Valiente, a Hi spanic wonan, and Corey Anderson,
a black man. M. Valiente was renting a car for the use of both

herself and M. Anderson. Theirs was a wal k-up retail rental,

2 This rate had been set by a prior agreenent between
Advant age and Al |l state | nsurance.
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rather than an insurance rental. As a security neasure,

Advant age requires retail renters to produce a major credit card
inthe renter’s nanme. Advantage's policy is to charge retai
custoners the amount of the rental plus a $200 refundable
deposit.

M. Davis asked Ms. Valiente for a credit card. As with M.
Daniel’s card, Ms. Valiente’'s card had adequate funds to pay the
deposit. Wen M. Davis swi ped Ms. Valiente' s card, however, he
announced that it had been declined. M. Valiente next presented
her father’s debit card, and told M. Davis that he could cal
her father to get authorization for its use. M. Davis told M.
Val iente that this was agai nst conpany policy. Eventually, M.
Valiente called her nmechanic, who brought $200 cash for the
deposit. After much convincing, the | ocation nmanager, Victor
Medi na, agreed to take the cash. This was agai nst conpany
policy; Advantage normally required authorization for the ful
amount of a retail rental plus the $200 deposit on a credit card.

Ms. Valiente, like M. and Ms. Daniels, was given a Hyundai
Accent. For this, she was charged $23.99/day.® As it turned
out, the Accent’s wheels were inproperly aligned. Wen M.

Val iente reported the problemto |ocation 107, she was told that

3 VWAl k-up rental rates constantly fluctuate. The rates
are set by Advantage’'s “rate anal ysts” based on what is happening
in the market. Wen retail custoners rent cars from Advant age,
custoner service representatives access the current rate on their
conput ers.



the | ocation had no other econony cars to rent to her. M.
Valiente and M. Anderson call ed another Advantage |ocation, and
this location agreed to trade the defective car for one with
proper alignnent.

B. Procedural Hi story

Plaintiffs M. and Ms. Daniels, Ms. Valiente, and M.
Ander son brought suit agai nst Advantage for racial discrimnation
in violation of 42 U S. C. 88 1981, 1982, and 2000a. After the
cl ose of discovery, Advantage filed a notion for summary
j udgnent .

The district court granted Advantage’s notion. First, the
district court found that Plaintiffs’ § 2000a claimfailed
because the statute covers only places of “public accommobdation,”
and rental car establishnents do not fall into this category.
Second, the district court found that Plaintiffs’ 8 1981 and
8§ 1982 clains failed because Plaintiffs had not provided
sufficient evidence showi ng that Advantage' s proffered
| egitimate, nondi scrimnatory reasons for the allegedly unequal
treat ment were pretextual

Plaintiffs tinmely appealed the district court’s grant of
sunmary judgnent on their clains under § 1981 and § 1982.

1. STANDARD CF REVI EW
We review de novo a district court’s grant of a notion for

summary judgnent. Wallace v. Tex. Tech Univ., 80 F.3d 1042, 1046

(5th Gr. 1996). Summary judgnent is appropriate if the
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evidence, viewed in the light nost favorable to the nonnovant,
presents no genuine issue of material fact and the noving party
is entitled to a judgnent as a matter of law. Febp. R Qv. P

56(c); see Little v. Liquid Air Corp., 37 F.3d 1069, 1075 (5th

Cr. 1994). “Once a summary judgnent notion is made and properly
supported, the nonnovant nust go beyond the pleadi ngs and
designate specific facts in the record showing that there is a
genui ne issue for trial.” Wllace, 80 F.3d at 1047.
L1l DI SCUSSI ON
In analyzing Plaintiffs’ case under 88 1981 and 1982, the
district court applied the burden-shifting framework established

in McDonnell Douglas Corp. v. Green, 411 U S. 792 (1973).% The

first step in this analysis requires the plaintiff to establish a

prima facie case of racial discrimnation. MDonnell Dougl as

Corp., 411 U S. at 802; LaPierre v. Benson Nissan, Inc., 86 F.3d

444, 448 (5th Cr. 1996). In this circuit, a plaintiff
establishes a prima facie case under 8§ 1981 by showi ng that “(1)
he or she is a nenber of a racial mnority; (2) the defendant had
an intent to discrimnate on the basis of race; and (3) the

di scrim nation concerned one or nore of the activities enunerated

in the statute.” Bellows v. Amoco Gl Co., 118 F.3d 268, 274

4 Al t hough our research has found no cases in this
circuit applying McDonnell Douglas outside the enpl oynent
context, neither party has challenged the district court’s
met hodol ogy. Therefore, we will assune, for purposes of this
appeal, that the district court’s nethodol ogy was correct.
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(5th Gr. 1997). 1In establishing the second el enent of the prim
facie case, a plaintiff may rely on circunstantial evidence. |d.
“A cause of action based upon section 1982 |ikew se requires an
intentional act of racial discrimnation by a defendant.”

Vaughner v. Pulito, 804 F.2d 873, 877 (5th Cr. 1986) (conparing

§ 1982 to § 1981); cf. Wods-Drake v. Lundy, 667 F.2d 1198, 1200
n.3 (5th Cr. 1982) (“Sections 1981 and 1982 are simlar in
| anguage, |egislative history, and purpose.”).

Once the plaintiff has established a prina facie case, the
burden of production shifts to the defendant to provide
| egitimate, nondi scrimnatory reasons for its actions. See

McDonnel | Dougl as Corp., 411 U. S. at 802; see also Lee v.

Washi ngton County Bd. of Educ., 625 F.2d 1235, 1238 (5th Cr

1980). If the defendant neets this burden, “the MDonnel
Dougl as framework--with its presunptions and burdens--

di sappear[s].” Reeves v. Sanderson Plunbing Prods., Inc., 530

U S. 133, 142-43 (2000) (quotation marks omtted). At this
point, the plaintiff “nust be afforded the opportunity to prove
by a preponderance of the evidence that the legitimte reasons
of fered by the defendant were not its true reasons, but were a
pretext for discrimnation.” 1d. at 143 (quotation nmarks
omtted). “[A] plaintiff’s prima facie case, conbined with
sufficient evidence to find that the [defendant]’s asserted
justification is false, nmay permt the trier of fact to concl ude

that the [defendant] unlawfully discrimnated.” 1d. at 148.

8



Plaintiffs have net the first and the third el enents of the
prima facie case. First, Plaintiffs, two black nen, one bl ack
woman, and one Hispanic woman, are all racial mnorities. 1In
addition, in contracting wiwth Advantage to |ease cars, Plaintiffs
were engaged in activities enunerated in 88 1981 and 1982; § 1981
prohibits discrimnation in naking contracts® and § 1982
prohibits discrimnation in | easing property.?

Furthernore, Plaintiffs have put forward evi dence from which
the final elenent of the prima facie case, intentional
discrimnation, may be inferred: (1) Advantage declined M.
Daniels’s debit card and Ms. Valiente's credit card, when both
cards had sufficient balances to cover the transactions;

(2) Advantage required M. and Ms. Daniels and Ms. Valiente to
pay deposits, but did not require Ms. Burke to do so; (3) M. and
Ms. Daniels and Ms. Valiente were charged higher rental rates
than Ms. Burke; (4) Ms. Valiente was given a car wwth faulty
alignnent; and (5) Advantage initially refused to accept a cash

deposit from M. Valiente. Thus, the district court properly

5 Section 1981(a) provides, “All persons wthin the
jurisdiction of the United States shall have the sanme right in
every State and Territory to nmake and enforce contracts . . . as
is enjoyed by white citizens . . . .7 42 U S. C § 1981(a)
(2000).

6 Section 1982 reads, “All citizens of the United States

shal | have the sane right, in every State and Territory, as is
enjoyed by white citizens thereof to inherit, purchase, |ease,
sell, hold, and convey real and personal property.” 42 U S. C
§ 1982 (2000).



found that Plaintiffs evidence nade out a prinma facie case of
racial discrimnation in violation of 88 1981 and 1982.

As expl ai ned bel ow, however, Advantage has presented
| egitimate, nondi scrimnatory reasons for the occurrences |isted
by Plaintiffs. The question, then, is whether Plaintiffs have
presented sufficient evidence for a trier of fact to determ ne
t hat Advantage’s proffered reasons are pretextual. Because we
find that Plaintiffs have produced insufficient evidence
suggesting that Advantage’'s given reasons are pretextual, we hold
that summary judgnent in favor of Advantage was proper.

First, there is insufficient evidence to conclude that
Advant age’ s expl anation for rejecting M. Daniels’s and Ms.
Valiente’s cards was untrue. Advantage clains that the cards
were rejected by Advantage because, when sw ped, they were
declined. Plaintiffs have presented no evidence that their
credit cards were not actually declined, or that Advantage
enpl oyees |ied when they told M. Daniels and Ms. Valiente that
the cards had been declined. Plaintiffs nerely provide evidence
that their cards should have had sufficient resources to cover
the charges. This evidence is insufficient to survive summary
j udgnent .

Second, Plaintiffs have presented no evidence contradicting
Advant age’ s expl anation for charging M. and Ms. Daniels, M.
Val iente, and Ms. Burke different deposit anmounts. Advantage

asserts that its conpany policy is to charge insurance renters a
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$50 deposit and to charge retail renters a $200 deposit.
According to Advantage, Ms. Valiente was charged a hi gher deposit
because she was a retail renter, rather than an insurance renter,
like M. and Ms. Daniels and Ms. Burke. Plaintiffs have offered
no evi dence suggesting that this explanation is false.

Advant age concedes that both M. Daniels and Ms. Burke
shoul d have been charged $50 deposits. But Advantage has put
forward evidence that Ms. Kanenicky’'s attenpt to charge the
Dani el ses a $200 deposit and M. Davis’s failure to charge Ms.
Burke a $50 deposit were caused by confusion over Advantage’s
policy with regard to insurance rentals, not racial aninus. M.
Kaneni cky, m stakenly applying Advantage' s retail rental policy,
asked M. and Ms. Daniels for a $200 deposit. M. Sl onaker,
Advantage’s District Manager, quickly intervened to inform Ms.
Kaneni cky that insurance rentals require only a $50 deposit.
Accordingly, M. and Ms. Daniels eventually paid only a $50
deposit--the correct anount. Simlarly, M. Davis, acting in
accordance with Advantage’'s fornmer insurance rental policy, did
not charge Ms. Burke a deposit. Wen M. Slonaker discovered
this, however, she informed M. Davis that a deposit was required
for all insurance rentals, and she repri manded himfor not
obtaining a deposit from M. Burke. Again, Plaintiffs have put
forward no evidence contradicting any of Advantage’ s evi dence on
this point, or suggesting that they were charged deposits because

of their race.
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Third, Plaintiffs have not proffered any evidence that
Advant age’ s gi ven reason for charging M. and Ms. Daniels and
Ms. Valiente higher rental rates than Ms. Burke was pretextual.
Advant age has provi ded evidence that retail custoners, |ike M.
Val iente, are subject to different rates than insurance
custoners, like M. and Ms. Daniels and Ms. Burke. Although
M. and Ms. Daniels and Ms. Burke were all insurance custoners,
M. and Ms. Daniels used a different insurance conpany than Ms.
Burke. The two insurance conpanies, apparently, had negoti ated
different rates with Advantage. Therefore, the uncontroverted
evi dence suggests that Advantage’s reason for charging an array
of rental rates for differently situated custoners had nothing to
do with the custoners’ races.

Fourth, Ms. Valiente has put forward no evi dence suggesti ng
t hat Advant age purposefully rented her a car with faulty
alignnment. M. Valiente has not even denonstrated that Advantage
knew about the problem before renting the car to her. Rather,

t he undi sputed evidence is that, when Ms. Valiente called another
Advant age | ocation, the |ocation readily agreed to exchange the
car for one with proper alignnent. The evidence put forward by
Ms. Valiente is insufficient to allow a rational jury to infer
discrimnatory notivations on the part of Advantage.

Fifth, Plaintiffs point to no evidence that Advantage’s
explanation for refusing to accept a cash deposit from Ms.

Val i ente was speci ous. Advantage contends that its policy
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required retail renters to present a valid credit card to which
Advant age coul d charge the full anount of the rental plus a $200
deposit. Thus, accepting a $200 cash deposit was contrary to
Advantage’s policy. This policy is a legitinmate,
nondi scrim natory explanation for Advantage’s initial reluctance
to accept the cash. In response, Plaintiffs have presented no
evi dence that this was not Advantage’s policy, or that Advantage
only enforced this policy against mnorities. Therefore,
Plaintiffs have not net their burden on this allegation.

Since Plaintiffs have put forward no summary judgnent
evi dence suggesting that Advantage’'s legitimate nondi scrim natory
reasons for its enployees’ actions were pretextual, this case
presents no issue of disputed material fact, and Advantage is
entitled to judgnent as a matter of law. Thus, the district
court properly granted Advantage s notion for summary judgnent.

| V. CONCLUSI ON
Accordingly, the district court's grant of sunmmary judgnment

in favor of Advantage is AFFI RVED.
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