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Bef ore H G3 NBOTHAM SM TH, and CLEMENT, G rcuit Judges.
PER CURI AM *

Sal vador Ponce- Ponce (Ponce) appeals his sentence for
illegal reentry follow ng deportation. Ponce contends that the
district court erred in its application of U S . S.G § 4Al1.2(a)(2)
by ruling that his eleven prior burglary convictions were not
“related” to one another and, accordingly, considering each of

them separately in determning Ponce’ s crimnal-history score.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



No. 02-51264
-2

A district court’s determ nation that cases were
consolidated for trial or sentencing is reviewed only for clear

error. See United States v. ©Myreno-Arredondo, 255 F.3d 198, 203

n.10 (5th CGr. 2001). “[A] finding that prior cases were
‘consolidated” will require either sone factual connexity between
them or else a finding that the cases were nerged for trial or

sentencing”. United States v. Huskey, 137 F.3d 283, 288 (5th

Cir. 1998)(citation omtted). A formal consolidation order is
not a prerequisite to a “consolidation” finding. 1d. However,
even if factually distinct offenses are sentenced “on the sane
day and/or in the sane proceeding” or result in the “inposition

of identical, concurrent sentences,” they are not considered
related under 8 4A1.2 unless there is a consolidation order. 1d.
Accordingly, the district court did not clearly err in
finding that Ponce’ s el even prior offenses were not “related” to
one anot her. Although Ponce pleaded guilty and the state court
i nposed sentence for all of these offenses on the sane day, each
of fense was prosecuted under a separate cause nunber and was
addressed in a separate judgnent, thus suggesting that they

shoul d not be considered consolidated for federal sentencing

purposes. See Buford v. United States, 532 U S. 59, 64-66

(2001).
Ponce al so contends that the felony conviction that resulted
in his increased sentence under 8 U S.C. 8§ 1326(b)(2) was an

el enrent of the offense that shoul d have been charged in the
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indictnment. He acknow edges that his argunment is forecl osed by

the Suprenme Court’s decision in Al nendarez-Torres v. United

States, 523 U. S. 224 (1998), but he seeks to preserve the issue

for Suprenme Court reviewin light of the decision in Apprendi V.

New Jersey, 530 U S. 466 (2000). Ponce’s contention |acks nerit

because Apprendi did not overrul e Al nendarez-Torres. See

Apprendi, 530 U. S. at 489-90; United States v. Dabeit, 231 F.3d

979, 984 (5th Gir. 2000).
AFFI RVED.



