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USDC No. A-01-Cv-889-SS

Before JOLLY, JONES, and CLEMENT, G rcuit Judges.
PER CURI AM *

Peter V. Smlde (“Sm|de”) appeals the district court’s
dismssal of his civil action. Smlde argues that the district
court abused its discretion by denying his notion for change of

venue, abused its discretion by dismssing his case with

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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prejudi ce, erred by dismssing sone of his clainms upon initial
review, and conspired with defense counsel to violate his rights.
Sm |l de has additionally noved this court for a change of venue
and to vacate all orders entered by the district court after
May 13, 2002.

Sm | de has not shown that the district court abused its
di scretion by denying his 28 U S.C. 8 1404(a) notion for change
of venue. Wile the district court did not articulate the
reasons why it denied the notion, this is not grounds for

reversal . See Peteet v. Dow Chenical Co., 868 F.2d 1428, 1436

(5th Gr. 1989). Smlde did not show that transferring the case
woul d be nore convenient for any party or wtness except hinself.
Considering that Smlde waited al nost four nonths after the onset
of his alleged illness and his nove to Montana to file the
nmotion, the district court did not abuse its discretion by
denying the notion for change of venue. See id.

Sm |l de has additionally failed to show that the district
court abused its discretion by dismssing his case wth prejudice
for failing to prosecute, failing to follow the Federal Rules of
Cvil Procedure, and failing to obey court orders. The record
shows that Sm | de never served the defendants with his initial
di scl osures, as required by FED. R CQv. P. 26(a), despite being
ordered to serve them Smlde further refused to participate in
the FED. R Qv. P. 26(f) conference and refused certified mail

sent to himby defense counsel. Smlde never filed his |lists of
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potential w tnesses, testifying experts, and proposed exhibits
despite being ordered to file themtwice. Finally, Smlde failed
to appear at his deposition or respond to discovery requests
despite being explicitly ordered to do so. Smlde s alleged

i1l ness does not excuse his conduct as the record shows that
Sm |l de never infornmed the district court of his alleged inability
to attend proceedings or follow the district court’s orders.
Smlde' s alleged failure to receive the district court’s August
15, 2002, order does not excuse his conduct as there is no
indication in the record that Sm | de nade any effort to check on

the progress of his case. See Salinas v. Sun Q1 Co., 819 F.2d

105, 106 (5th G r. 1987); cf. Lathamv. WlIlls Fargo Bank, N A ,

987 F.2d 1199, 1201 (5th Cr. 1993) (“[P]arties have a duty to
inquire periodically into the status of their litigation.”).
Smlde' s history of delay and refusal to follow court orders

sufficiently shows contumaci ous conduct on his part. See Callip

v. Harris County Child Welfare Dep’t, 757 F.2d 1513, 1519-21 (5th

Cir. 1985). As the district court explicitly warned Sm | de that
he was facing dism ssal unless he obeyed court orders, a |esser
sanction had been inposed. See id. at 1521. As Sm | de was
proceedi ng pro se, he was personally responsi ble for the del ay
and the contunaci ous conduct. Gven Sm | de’'s persona
responsibility for delay and contunaci ous conduct and the
previous inposition of |esser sanctions, the district court’s

di sm ssal of his case with prejudice was not an abuse of



No. 02-51196
-4-

discretion. See Price v. M@ athery, 792 F.2d 472, 475 (5th Cr

1986) .

Sm | de has not shown that the district court erred by
di sm ssing sone of his clainms upon initial review. The district
court was specifically authorized to screen Smlde’ s conplaint by
28 U S.C. 8 1915(e)(2). Smlde' s conplaint failed to state a
cl ai mupon which relief may be granted regarding his clains
concerning his 1998 taxes and his request for injunctive relief
against the IRS. Smlde did not state a viable claimunder
26 U.S.C. 8 6402(f) regarding the $317.73 seized fromhis 1999
refund to satisfy his 1998 tax liability because the sei zure was
made pursuant to 26 U.S.C. 8§ 6402(a) and 26 U.S.C. 8§ 6402(f), by
its terns, only concerns seizures nmade pursuant to 26 U S. C
88 6402(c), (d), and (e). Smlde failed to state a viable claim
regarding his 1998 taxes under 26 U S.C. 8§ 7422 because he did
not allege that he filed an admnistrative claimfor a refund
that was made under penalty of perjury. See 26 U S. . C. 8§ 7422(a);

26 CF.R § 301-6402-2; see also United States v. Rochelle, 363

F.2d 225, 231 (5th Gr. 1966). Smlde did not state a viable
claimunder 26 U S.C. 8§ 7433 because he did not allege that he
exhausted his adm nistrative renedies regarding his clains for
damages. See 26 U.S.C. 8§ 7433(d)(1). Smlde did not state a
viable claimfor injunctive relief because injunctive relief
against the IRS is generally forbidden and Sm | de did not allege

or show that there were clearly no circunstances under which the
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Governnment mght prevail. See 26 U S.C. 8§ 7421(a); Enochs v.

WIllians Packing & Navigation Co., 370 U.S. 1, 7 (1962).

Al t hough the district court dism ssed these clains on anot her

ground, this court may nevertheless affirm See Cardoso v. Reno,

216 F.3d 512, 515 (5th Cr. 2000).
We do not consider Smlde s argunent that the district court
conspired with defense counsel because it is raised for the first

time in his reply brief. See Knighten v. Conm ssioner, 702 F.2d

59, 60 & n.1 (5th Gir. 1983).

Smlde s notion in this court for a change of venue pursuant
to 28 U . S.C. 8§ 1406(a) and to vacate all orders entered after My
13, 2002, is without nerit. By filing suit in the Wstern
District of Texas, Smlde voluntarily submtted hinself to the
jurisdiction of that court and consented to that venue. See Adam

v. Saenger, 303 U. S. 59, 67-68 (1938); dberding v. Illinois

Cent. R Co., 346 U. S. 338, 340 (1953). Personal jurisdiction

and venue are determned at the outset of litigation and are not

af fected by subsequent events. Mchigan Trust Co. v. Ferry, 228

U S. 346, 353 (1913); Exxon Corp. v. FTC 588 F.2d 895, 899 (3d

Cr. 1978). Accordingly, transferring Sm | de’'s case under 28

U S C 8§ 1406(a) would be inproper. See Liaw Su Teng v. Shaarup

Shi pping Corp., 743 F.2d 1140, 1147 (5th G r. 1984).

AFFI RVED; MOTI ON FOR CHANGE OF VENUE AND TO VACATE ORDERS

ENTERED AFTER MAY 13, 2002 DEN ED



