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PER CURI AM **

After a jury trial, Defendant Erik Christian Pinkston was
convi cted of bank robbery under 18 U S.C. 8§ 2113(a); arnmed bank
robbery under 18 U.S.C. 8§ 2113(b) and (d); and using, carrying,
and brandishing a firearmin furtherance of a crine of violence

under 18 U.S.C. 8 924(c)(1)(A) (ii). The district court sentenced

District Judge for the Northern District of Texas,
sitting by designation.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



Pi nkston to the seven-year mandatory mninumfor the third crine,
pursuant to 18 U.S.C. 8§ 924(c)(1)(A)(ii). Pinkston appeals this
aspect of his sentence, claimng that the judge s instructions to
the jury inproperly conflated the nmeani ng of “brandi shing” a
firearm which carries a seven-year penalty, with the neani ng of
“using” a firearm which carries only a five-year penalty under
the statute.

We review jury instructions under an abuse of discretion
standard, affording district courts “substantial |atitude,” and
uphol di ng instructions that, when viewed as a whol e, accurately

reflect the |law and i ssues in the case. United States v. Youngq,

282 F.3d 349, 353 (5th Gr. 2002). Here, the district court
instructed the jury that a conviction under § 924(c)(1)(A) is
proper when the defendant “used” a firearmin his crine:

[ T] he governnent nust prove that the defendant actively
enpl oyed the firearmin commssion of [a crine].
“Active enploynent” may include brandi shing,

di splaying, referring to, bartering, striking wth,
firing, or attenpting to fire the firearm Use is nore
than nere possession of a firearmor having it
avai |l abl e during the crine of violence.

This instruction carefully tracks the Suprene Court’s |anguage in

Bailey v. United States, 516 U. S. 137, 148 (1995); therefore, it

was not i nproper.
In addition, the district court submtted the question of

whet her Pi nkston “brandi shed” a firearmduring this offense as a



special issue to the jury,?! instructing:

The term “brandi sh” neans, with respect to a firearm

to display all or part of the firearm or otherw se

make the presence of the firearm known to anot her

person in order to intimdate that person, regardl ess

of whether the firearmis directly visible to that

per son.

This |l anguage mrrors the statutory definition for “brandi sh”
found in 18 U S.C. 8§ 924(c)(4).

Nevert hel ess, Pinkston clains that the latter instruction
was too broad, because it would enconpass every situation in
whi ch the defendant has “used” a firearmunder § 924(c)(1)(A).
We disagree. A defendant who barters a gun while commtting a

predi cate crine has “used” a gun under 8 924(c)(1)(A), see Smth

v. United States, 508 U. S. 223 (1993), yet he would not qualify

as “brandi shing” his weapon under the definition in 8 924(c)(4)
because he did not display the firearm®“in order to intimdate”
another. Thus, it is not true, as Pinkston asserts, that the
term “brandi sh” has becone nere surplusage by virtue of the
statutory definition Congress created. W therefore concl ude
that the district court did not abuse its discretion with respect
to this jury instruction.

The defendant’s convi cti on and sentence are AFFI RVED

. Pinkston’s trial took place before the Suprene Court
announced, in Harris v. United States, that whether a defendant
“brandi shed” a firearmunder 8 924(c)(1)(A)(ii) is a sentencing
factor that may be decided by a judge, rather than a jury. 536
U S. 545, 568-69 (2002).




