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Carmen Sanchez appeal s the district court’s judgnent affirm ng
the Comm ssioner’s decision to deny her application for
suppl enental security incone. Because Sanchez did not file
objections to the magistrate judge' s report and recommendati on
review of the district court’s decision is for plain error only.

See Rodriguez v. Bowen, 857 F.2d 275, 277 (5th Gr. 1988); see al so

United States v. d ano, 507 U. S. 725, 731-37 (1993)(defining plain

error).

! Pursuant to 5THCGR R 47.5, the court has detern ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



Sanchez argues for the first time in this court that the
admnistrative | aw judge (ALJ) erred in finding, at the third step
of the sequential analysis, that she did not have a |isted
i npai r ment . Assum ng, arguendo, that exceptional circunstances
warrant review of Sanchez’s argunent, it is utterly without nerit.
The nedi cal expert clearly testified that in his opinion, Sanchez
did not have a listed inpairnent, and Sanchez’s counsel even
gquestioned the expert as to why he opi ned that Sanchez di d not have
a listed inpairnent.

Sanchez al so argues that the ALJ erred in determ ning that she
could do sedentary work because the regulations “require sitting
for six hours out of an ei ght hour day -- not |ess than six hours.”
She notes that the nedical expert testified that she could sit for
| ess than six hours. There is no requirenent that in order to do
sedentary work, the claimant be allowed to sit for precisely six
hours per day. See 61 Fed. Reg. 34,480. Further, the hypotheti cal
posed to the vocational expert included the requirenent that the
claimant be able to walk and stand for at |east two hours in a
wor kday.

Citing the nedical reports submtted as new evidence before
the Appeals Council, Sanchez argues that the ALJ “sinply
di sregarded” this “npbst recent evidence.” The Appeal s Counci
considered the additional evidence submtted by Sanchez, but

determned that it provided no basis for changing the ALJ s



decision. Evidence relating to the subsequent deterioration of a
previously non-disabling condition is not material unless it
relates to the tinme period for which benefits were sought and

denied. See Falco v. Shalala, 27 F.3d 160, 164 (5th Cr. 1994).

The relevant tinme period was from the date of Sanchez’s initia
application on Septenber 2, 1998, through the ALJ's decision on
Septenber 15, 1999. Thus, the Appeals Council did not err in
determ ning that the additional evidence did not provide any basis

for further review See Shave v. Apfel, 238 F.3d 592, 597 (5th

Cir. 2001).

Sanchez argues that the ALJ disregarded her psychol ogical
inpai rments and that the hypothetical posed to the vocational
expert was flawed because it did not include her psychol ogica
limtations. Oher than testinony establishing that she had been
prescribed nedication for depression, the only evidence presented
by Sanchez relating to her psychological l[imtations was a 1995
eval uation by a psychol ogist. The ALJ specifically found that the
psychol ogi st who perfornmed the 1995 eval uati on was not credi bl e.
Moreover, a review of the evaluation reveals that the psychol ogi st
had gi ven only a provisional diagnosis, and that the eval uati on was
to be continued the follow ng week. No further evidence relating
to the evaluation was entered into the record. Because the ALJ
properly rejected Sanchez’s assertion of a psychol ogi cal
limtation, he did not err by not including such limtation in his

hypot heti cal .



Sanchez also argues that the ALJ erred in finding her
allegations of pain not credible. It is wthin the ALJ s
discretion to discredit conplaints of pain based on the
conpl ainant’ s testinony of her daily activities in conbinationwth

the nmedi cal records. See Gieqgo v. Sullivan, 940 F.2d 942, 945

(5th Gr. 1991); see also 20 C F.R 8 404.1529 (expl aining how the
Soci al Security Adm ni stration eval uates synptons, includi ng pain).
We find no abuse of discretion with respect to the ALJ’ s eval uati on
of Sanchez’s assertions of pain.

Finally, Sanchez argues that the ALJ erred in failing to
det erm ne whet her she could nmaintain enploynent for a significant
period of time. |In support of her argunment, she cites Watson v.
Barnhart, 288 F.3d 212, 218 (5th G r. 2002). |In Watson, this court
held that an individual’s ability to mintain enploynent is
relevant to a determnation of disability. Id. However, this
court has since held that “nothing in Watson suggests that the ALJ
must make a specific finding regarding the claimant’s ability to

mai ntain enploynent in every case.” Frank v. Barnhart, 326 F.3d

618, 619 (5th Cr. 2003). Rather, “Watson requires a situation in
which, by its nature, the claimnt’s physical ailnment waxes and
wanes in its manifestation of disabling synptons.” |d. Because
Sanchez’ s case did not present such a situation, the ALJ did not
err by failing to nake a separate finding regarding her ability to

mai ntai n enpl oynent for a significant period of tine.
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