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STATE OF TEXAS DEPARTMENT OF TRANSPORTATI ON; CAROLI NE A. HERRERA,
In her Individual Capacity and her Oficial Capacity, Mterials
and Test Section, Construction D vision, Texas Departnent of
Transportation; KATHERINE L. HOLTZ, In her Individual Capacity
and her O ficial Capacity, Mterials and Test Secti on,
Construction Division, Texas Departnent of Transportation,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas
(A-01-CV-741-SS)

Bef ore BARKSDALE, DeMOSS, and BENAVIDES, G rcuit Judges.
PER CURI AM *

Li Yu appeals, pro se, the dism ssal of her action under the
Anmericans Wth Disabilities Act, Title VIl of the 1964 G vil R ghts
Act, 42 U.S. C. § 1983, 42 U.S.C 81985 and Texas tort law. W
affirmfor essentially the reasons stated by the district court in

its 7 January and 2 August 2002 orders.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



Li Yu asserts, for the first tinme on appeal, default judgnent

shoul d have been entered agai nst Defendants because they failed to

tinmely answer her conplaint. No authority need be cited for the
proposition that our court will not consider contentions nmade for
the first tinme on appeal. |In any event, the Texas Departnent of

Transportation (TxDOT) tinely filed 12(b)(1) and (b)(6) notions and
Herrera and Holtz tinely filed answers in response to the
conpl ai nt.

The district court properly held it |acked subject matter
jurisdiction because TxDOT and Herrera and Holtz, in their official
capacities, were imune from suit under the Eleventh Anmendnent.
E.g., Board of Trustees of the University of Al abama v. Garrett,
531 U.S. 356 (2001). Wiile there may be subject nmatter
jurisdiction for the Title VII claim the district court properly
dismssed that claim for failure to exhaust admnistrative
remedies. Giffinv. Gty of Dallas, 26 F.3d 610, 612-13 (5th Gr.
1994) .

Finally, the district court did not abuse its discretion in
dism ssing, for failure to prosecute, the clains against Herrera
and Holtz, in their individual capacities. Salinas v. Sun G| Co.,
819 F.2d 105, 106 (5th Cr. 1987).
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