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PER CURI AM *

WIliam Pearson Kessler (“Kessler”), federal prisoner
# 81018- 080, was sentenced to 130 nonths inprisonnment foll ow ng
his conviction for possession with intent to distribute marijuana
and conspiracy to possess with intent to distribute marijuana.
He now appeals the district court’s denial of his 28 U S. C

8§ 2255 notion as untinely. He argues that his 28 U S. C. § 2255

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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nmotion was tinely based on Apprendi v. New Jersey, 530 U S. 466

(2000).
Kessler’s Apprendi argunent is foreclosed by this court’s

decision in United States v. Brown, 305 F.3d 304, 310 (5th Cr

2002), petition for cert. filed, (U S Feb. 3, 2003)(No. 02-

9606), wherein this court held that Apprendi “is not
retroactively applicable to initial petitions under 8§ 2255.”
Accordingly, the district court’s judgnent denying Kessler’s
28 U.S.C. § 2255 notion is affirnmed.

AFFI RVED.



