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UNI TED STATES OF AMERI CA,
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PER CURI AM *

Davi d Eugene Kessler, federal prisoner # 81016-080,
convicted of conspiracy to possess with intent to distribute
marij uana, appeals the district court’s denial of his 28 U S. C
§ 2255 notion as time-barred. The district court determ ned that

Apprendi v. New Jersey, 530 U S. 466 (2000), does not apply

retroactively to cases on collateral review and that Kessler’s 28

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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US C 8§ 2255 notion, filed nore than a year follow ng the date
his conviction becane final but within a year after Apprendi was
deci ded, was untinely under the one-year limtations period
applicable to filing of 28 U . S.C. § 2255 notions. See 28 U.S. C
§ 2255(3).
Kessl er argues that Apprendi should be applied retroactively

to 28 U S.C. § 2255 notions and that his notion was thus tinely.
Kessler’s argunents are forecl osed by our recent decision in

United States v. Brown, 305 F.3d 304, 310 (5th Gr. 2002),

petition for cert. filed, (U S. Feb. 3, 2003)(No. 02-9606). The

district court’s denial of Kessler’'s 28 U S.C. 8 2255 notion is

AFFI RVED.



