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PER CURI AM !

Plaintiff-Appellant Kenneth Geen sued Defendant-Appellee
Al bertson’s, Inc., alleging that enployees at Al bertson’s store
nunmber 4022 in Austin, Texas (1) interfered with his right to
pur chase personal property in violation of 42 U S.C. 81982, and (2)
sl andered him Green appeals the district court’s grant of

judgnent as a matter of law, entered after the close of Plaintiff’s

! Pursuant to 5th Circuit Rule 47.5, the court has
determ ned that this opinion should not be published and is not
precedent except under the limted circunstances set forth in 5th
Crcuit Rule 47.5. 4.



evi dence.
l.

The facts viewed in a light favoring G een are: Geen, whois
bl ack, was a regul ar custoner of Al bertson’s store nunber 4022. In
the past he had cashed checks at the store’s courtesy booth, but
this time he presented a check to be cashed and was refused. Lor
Villarreal, the courtesy booth enployee, told G een that she could
not cash his check because it was drawn on an out of town bank
Al bertson’s check cashing policy in fact disallows cashing of such
checks, although nmanagers are able to override the policy.

When G een objected, Villarreal consulted with two ot her, nore
experi enced enpl oyees. Green offered testinony that one of the
enpl oyees, Alicia Jackson, stated that Villarreal should not worry
about cashing “that nigger’s” check again. Geen, upset at this
treatnent, conplained to the produce nmanager who apol ogi zed and
suggested that Green return the next day to conplain to the store
manager, Mark WIly. Geen left the store and again encountered
Jackson, who taunted himand threw a burning cigarette at his feet.
Later, when Jackson was preparing her lunch and discussing the
incident with co-workers, another enployee heard Jackson use the
words “nigger” and “faggot” in reference to G een.

The next norning, Geen returned to the store to conplain to
t he general manager about his treatnent the previous day. He went
to the produce departnent and entered an enpl oyee-only prep area.

He then requested and waited for the mnmanager, Mark WIly.



| medi ately on appearing, WIly told G een to | eave the enpl oyee-
only area. WIly then told Geen to | eave the store, followed him
out, and issued a crimnal trespass warning. Though Willy
testified that Green was irate, another witness testified that
WIlly renoved Geen fromthe store apparently w thout provocati on.
1.
Green asserts that Albertson’s violated his rights under 42
U S C 8§ 1982 because enpl oyees, discrimnating agai nst himbased
on his race, (1) refused to cash his check and (2) renoved hi mfrom
the store when returned the next day to conplain. He contends that
he was sl andered (1) when Jackson called hima “faggot” after the
first incident and (2) because wtnesses to his ejection could
infer that he was a shoplifter.
L1l
We review the grant of judgnent as a matter of |aw de novo,
applying the sane standards as the district court. Hatley v.

H lton Hotels Corp., 308 F.3d 473, 475 (5th G r. 2002). Judgnent

as a matter of law is appropriate when “a party has been fully
heard on an issue and there is no legally sufficient evidentiary
basis for a reasonable jury to find for that party on that issue.”
Fed. R Cv. P. 50(a). In considering whether to grant judgnent as
a mtter of law, “the court nust draw all reasonabl e inferences in
favor of the nonnoving party, and it may not make credibility

determ nations or weigh the evidence.” Reeves v. Sanderson

Pl unbi ng Products, Inc., 530 U S 133, 150, 120 S.C. 2097, 2110
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(2000) . Wiile reviewing the record as a whole, the court nust
“give credence to the evidence favoring the nonnovant as well as
that ‘evidence supporting the noving party that is uncontradicted
and uni npeached, at least to the extent that that evidence cones
fromdisinterested wwtnesses.’” |d. at 151 (quoting 9A Wight and
MIler, Federal Practice and Procedure § 2529).
| V.

A. Geen's § 1982 clains

42 U.S.C. § 1982 protects the right of United States citizens
to purchase personal property without regard to race.? An action
under 8 1982 “requires an intentional act of racial discrimnation

by a defendant.” Vaughner v. Pulito, 804 F.2d 873, 877 (5th Cr.

1986) . A corporate defendant could be liable for intentiona

discrimnation by an enployee through respondeat superior, or

vicarious liability. See Arguello v. Conoco, Inc., 207 F.3d 803,

810 (5th G r. 2000)(discussing 42 U.S.C. 88§ 1981, 1982, and 2000a);

Dillon v. AFBIC Devel opnent Corp., 597 F.2d 556, 562-63 (5th Gr

1979) (discussing 42 U S.C. 8§ 1982 and the Fair Housing Act, 42
U.S.C. § 3601).

Whet her an enpl oyer my be liable for i ntentional
di scrim nation by an enpl oyee depends on whet her t he enpl oyee acted

wthin the scope of enploynent. Arquello at 810. “Sonme of the

2 42 U S.C § 1982 reads: Al citizens of the United States
shal | have the sane right, in every State and Territory, as is
enjoyed by white citizens thereof to inherit, purchase, |ease,
sell, hold, and convey real and personal property.
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factors used when consi deri ng whet her an enpl oyee's acts are within
t he scope of enploynent are: 1) the tinme, place and purpose of the
act; 2) its simlarity to acts which the servant is authorized to
perform 3) whether the act is commonly perforned by servants; 4)
the extent of departure from normal nethods; and 5) whether the
mast er woul d reasonably expect such act would be perforned.” |d.

(citing Domar Ocean Transp. Ltd. v. Independent Refining Co., 783

F.2d 1185, 1190 (5th Gir.1986)).

Green presented evidence that Jackson, an Albertson’s
enpl oyee, used a racial epithet in connection wth her
determnation that Villarreal should not cash G een's check. The
district court did not consider whether a jury reasonably could
concl ude that Al bertson’s would be vicariously |iable under § 1982
for Jackson’s conduct. |Instead, the court dism ssed G een's § 1982
claimbased on Geen’s failure to present evidence of a policy of
discrimnation. Evidence of a policy of discrimnationis required

for cases brought under 42 U.S.C. § 1983,3 but no such requirenent

3 Explaining why vicarious liability is unavailable in §
1983 cases, the Suprene Court has stated: “[T]he | anguage of §
1983, read agai nst the background of the sane |egislative
hi story, conpels the conclusion that Congress did not intend
muni cipalities to be held liable unless action pursuant to
of ficial nunicipal policy of sone nature caused a constitutional
tort. In particular, we conclude that a nmunicipality cannot be
held liable solely because it enploys a tortfeasor--or, in other
words, a nunicipality cannot be held |iable under § 1983 on a
respondeat superior theory.” Monell v. Dep’t of Soc. Serv., 436
U S. 658, 691, 98 S.Ct. 2018, 2036 (1978).




exi sts for cases brought under 8§ 1982. See, e.qg., Dllon at 562.

We vacate that portion of the judgnent dismssing Geen's 8§ 1982
claim arising from the check cashing incident and remand for
consideration of the notion in accordance with the standard
descri bed above.

The district court dism ssed Geen’s § 1982 claimarising from
the encounter with Mark WIlly based on the absence of any evi dence
that Mark WIlly' s notivation was racial discrimnation. W agree
that the record reveals nothing fromwhich a reasonable jury could
infer that Mark WIlly was notivated by race. W therefore affirm
the dismssal of this portion of Geen's § 1982 claim
B. Green’s slander clains

Green’s slander clains against Albertson’s arise from two
separate incidents; first, Alicia Jackson’s use of the word
“faggot” after he left the store on the day of the first incident,
and second, Green’s renoval fromthe store the next day, which he
asserts provides for the inference that he was a shoplifter.

We conclude that no reasonable jury could find in favor of
Green on either slander claim “Slander is a defamatory statenent
that is orally conmmuni cated or published to a third person w thout

| egal excuse.” Randall’s Food Markets, Inc. v. Johnson, 891 S. W 2d

640, 646 (Tex. 1995). Green presented witness testinony that
Alicia Jackson used the word “faggot” in reference to Geen.
Jackson nmade the comment while away from her post preparing for

| unch. An enployer may be liable for an act of defamation

6



comm tted by an enpl oyee within the scope of enploynent. Rodriguez
v. Sarabyn, 129 F. 3d 760, 767 (5th Cr. 1997). However, “‘when the
servant turns aside, for however short atine, fromthe prosecution
of the master's work to engage in an affair wholly his own, he
ceases to act for the master, and the responsibility for that which
he does in pursuing his own business or pleasure is upon him

alone.”” |d. (quoting Texas & P. Ry. Co. v. Hagenloh, 247 S. W 2d

236, 241 (Tex. 1952)). Jackson’s remark, nade not within the scope
of her enploynent but while she was away from her post preparing
her lunch, cannot be attributed to Al bertson’s.

Green’s second slander claimarises fromhis encounter with
Mark WIly the next day. Though he was never accused of
shoplifting, Geen argues that Mark WIlly, in renoving G een from
the store and issuing a trespass warning, left the “clear
i npression” that he was a shoplifter. Geen argues that WIly’'s
actions constitute “publication through conduct” of the statenent
that Green was a shoplifter. We di sagree. The notion of
“publication through conduct” has been recogni zed i n Texas, but the
cases Geen cites denonstrate that it is not so broad as to

enconpass the facts of this case. | n Rei cheneder v. Skaggs Drug

Center, 421 F.2d 307, 312 (5th Cr. 1970), the conduct—+eading the
plaintiff from the store in handcuffs—was preceded by an oral
statenent to enpl oyees that a shoplifter was in custody. The oral
statenent provided a basis fromwhich to draw the inference that

the plaintiff was the shoplifter. Green cannot offer any
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representation by an Al bertson’s enpl oyee that he was a shoplifter;
he instead argues that one mght speculate, given how often
custoners renoved fromAl bertson’s turn out to be shoplifters, that
he was a shoplifter. No reasonable jury could find in Geen’s
favor based on the evidence presented.

V.

We affirmthe judgnent dismssing Geen' s clains except for
the portion involving Geen's 8§ 1982 claimarising fromthe check
cashi ng incident. We vacate that portion of the judgnent and
remand for consideration of the notion for judgnent as a matter of
law in light of the standard descri bed above.

AFFI RVED i n part; VACATED AND REMANDED in part.



