IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-50680
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

JUAN AYALA- CARRI LLG,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. EP-01-CR-1964-ALL-DB

February 27, 2003

Bef ore GARWOOD, WENER and DENNI'S, G rcuit Judges.
PER CURI AM *

Juan Ayala-Carrillo (“Ayala”) appeals his conviction,
followng a jury trial, of inportation of 100 kil ograns or nore of
mar i j uana and possessi on of 100 kil ogranms or nore of mari huana with
intent to distribute, in violation of 21 U S.C. 88 860 and 841(a).

The district court sentenced Ayala to concurrent 78-nonth prison

"Pursuant to 5THCQR R 47.5 the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THAQR R 47.5. 4.



terms and four-year terns of supervised rel ease.

Ayal a contends that the district court erred in denying his
request that the jury be instructed that “general nervousness
alone” is insufficient to prove guilty know edge. He mai ntai ns
that such an instruction was supported by the evidence that, he
argues, reflected no connection between his nervousness and any
consci ousness of quilt.

We revi ew for abuse of discretionthe district court’s refusal
togive ajury instruction requested by the defense. United States
v. John, 309 F.3d 298, 304 (5th Gr. 2002). “A court commits
reversible error where (1) the requested instruction is
substantially correct; (2) the requested issue is not substantially
covered in the charge; and (3) the instruction ‘concerns an
inportant point in the trial so that the failure to give it
seriously inpaired the defendant’s ability to effectively present
a given defense.”” Id. (citation omtted).

It is true, as Ayala argues, that “[i]n the absence of facts
whi ch suggest that the defendant’s nervousness or anxi ousness
derives from an underlying consciousness of crimnal behavior,
evi dence of nervousness is insufficient to support a finding of
guilty knowl edge.” United States v. Diaz-Carreon, 915 F.2d 951
954 (5th Gr. 1990). Nonetheless, the instruction on nervousness
requested by Ayala was inconplete, because the court in D az-

Carreon also stated that “[n]ervousness behavior at an inspection



station frequently constitutes persuasive evidence of qguilty
know edge.” See id. The instructions submtted to the jury
substantially covered the issue of Ayala's nervousness, directing
the jury to consider all “facts and circunstances i n evidence which
indicate [Ayala' s] state of mnd,” and permtting the jury to draw
any nunber of inferences fromevi dence of Ayal a’ s nervous behavi or.
The jury was also told that it was permtted “to draw such
reasonabl e i nferences” fromthe evidence “as you feel are justified
in the light of comobn experience” and to “nmake reasonable
deductions and reach concl usi ons that reason and common sense | ead
you to draw from the facts which have been established by the
evidence.” Ayala, therefore, remained free to argue, and did in
fact argue, consistently wth Diaz-Carreon, that his nervousness
was sinply a normal reaction to the circunstances of his
interrogation. See, e.g., D az-Carreon, 915 F.2d at 954 (noting
that “[n]Jervousness . . . is ‘a normal reaction to circunstances
whi ch one does not understand.’”). The evidence showed that Ayal a
was extrenely nervous when subjected toinitial routine questioning
at the primary U S. Custons inspection area on entering the United
States at the Bridge of the Anrericas. There is no evidence that
such an initial, routine questioning was an event that Ayala did
not under st and.

Finally, the trial evidence was nore than sufficient to

establish that Ayala s nervousness “derived from an underlying



consci ousness of crimnal behavior.” See id. The jury was
authorized to infer Ayala s know edge of the presence of the
mar i huana fromthe follow ng circunstances, viz: his exercise of
sol e control over the unl ocked and unsealed trailer in whichit was
conceal ed;! his fingerprints being found on both a package of
adhesi ve nunbers found within the trailer and on the actual nunbers
that had been affixed to the trailer, suggesting both that he was
personally involved in attenpting to disguise the nmarihuana
shipnment as a cargo of televisions and that he had entered the
trailer; the fact that on entry the trailer snelled of mari huana;
the inconsistent and inplausible statenents nade by him to the
authorities, including that he did not know the address of the
establi shnment to which he was assertedly to deliver the purported
| oad of televisions; and the fact that the trailer handled as if it
was not | oaded. ?

Accordingly, the district court did not abuse its discretion
in declining to instruct the jury on “general nervousness al one.”
See John, 309 F.3d at 304.

The judgnent of the district court is AFFI RVED

!See United States v. Jones, 185 F.3d 459, 464 (5th Cir.
1999) .

2The only evidence presented by the defense was testinony of
a Public Defender’'s O fice investigator as to the inportance of
securing the crine scene and that nunbers on trailers were not
of ficial Departnent of Transportation nunbers.
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