IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-50675
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
DAVI D CARO- GRI MALDO,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. EP-02-CR-232-ALL-DB

February 20, 2003
Before WENER, EMLIO M GARZA, and CLEMENT, Circuit Judges.

PER CURI AM *

David Caro-Ginmal do appeal s the sentence inposed follow ng
his guilty plea conviction of illegal reentry into the United
States after deportation. He argues that the district court
erroneousl y enhanced his sentence by eight |evels by categorizing
his prior felony conviction for possession of a controlled
subst ance as an aggravated felony under the 2001 version of
Sentencing GQuidelines 8§ 2L1.2(b)(1)(C). Caro argues that he

shoul d have received only the four-|evel adjustnent provided

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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in 8 2L1.2(b)(1)(D) for “any other felony.” Caro’s argunents

were recently rejected by this court in United States v.

Cai cedo- Cuero, 312 F.3d 697, 706-11 (5th G r. 2002).

Caro al so contends that the sentence-enhanci ng provisions
contained in 8 U S.C. 8 1326(b) are facially unconstitutional

in light of Apprendi v. New Jersey, 530 U S. 466 (2000). Caro

acknow edges that his argunent is foreclosed by A nendarez-Torres

v. United States, 523 U. S. 224 (1998), but seeks to preserve the

i ssue for further review

AFFI RVED.



