IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 02-50638

Summary Cal endar

TWN C TY FI RE | NSURANCE COVPANY
Plaintiff - Counter Defendant - Appellee
V.
URBAN ELECTRI CAL SERVI CES, |INC, ET AL
Def endant s
URBAN ELECTRI CAL SERVI CES, | NG,
Def endant - Appel | ant
CLD REPUBLI C | NSURANCE COVPANY

Def endant - Counter d ai mant - Appell ant

Appeal fromthe United States District Court
for the Western District of Texas
C.A. No. A 01-CA-319-SS

January 15, 2003

Before KING Chief Judge, and SMTH and DENNI'S, Circuit Judges.

PER CURI AM *

Pursuant to 5THGQR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



Urban Electrical Services, Inc. (“Uban”) and A d Republic
| nsurance Conpany (“ORIC’), appeal the district court’s grant of
summary judgnent to Twin Cty |Insurance Conpany (“Twn Cty”) and
the denial of their summary judgnent notion. On appeal, Urban
and ORIC rai se the sane substantive argunents that they
articul ated before the district court, nanely (1) that the 1995
Contractor’s Proposal and specifically, its indemifications
provi sions, do not apply to the Sundance Project; and (2) that
the indemmification provisions are unenforceabl e under the Texas
“fair notice” standard because they fail both the conspi cuousness
requi renment and the express negligence rule.

For the reasons provided by the district court, the grant of
Twn Cty' s sunmary judgnent notion and the denial of U ban and
ORIC s summary judgnent notion were both appropriate. Because
the 1995 Contractor’s Proposal does indeed apply to the Sundance
Project and the indemification provisions are sufficiently
enforceabl e under Texas law, it is unnecessary to eval uate Urban
and ORIC s third issue for appeal, i1.e., whether the district
court erred in failing to award to ORIC all or a portion of its

overpaynent in the wongful death settlenent.

AFFI RVED.



