IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-50632
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
RONALD G Kl PP,
al so known as Mark Perez,

al so known as Ronal d Ki pp,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. A-01-CR-249-01-H
© January 29, 2003
Before JONES, STEWART, and DENNI'S, G rcuit Judges.
PER CURI AM *

Ronald G Kipp appeals his conviction after a jury trial for
possession with intent to distribute 50 or nore granms of a
subst ance contai ning nethanphetamne, in violation of 21 US. C
8§ 841, and being a felon in possession of firearns, in violation of
18 U S.C. § 922.

Kipp argues that the district court abused its discretion

under FED. R EviD. 403 when it admtted into evidence, over his

obj ection, a portion of his videotaped intervieww th authorities.

Pursuant to 5THGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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The vi deotape was relevant evidence, and in light of the entire
proceedi ngs, including the district court’s limting instruction,
the chall enged portion of the tape was not unfairly prejudicial.

See United States v. Sprick, 233 F.3d 845, 856 (5th G r. 2002);

United States v. Torres, 114 F.3d 520, 526 (5th Gr. 1997); United

States v. Hays, 872 F.2d 582, 587 (5th Cr. 1989). Accordingly,

there was no abuse of discretion.

Ki pp al so argues that the district court erred when it refused
to give the jury his proposed instruction on possession. The
instruction that the district court gave closely tracks the Fifth
Circuit’s pattern jury instruction on possession. See Fifth
Circuit Pattern Jury Instructions Crimnal No. 1.31 (2001). Kipp’'s
proposed instruction is applicable in cases where drugs are hidden
inavehicle and the defense is that the drugs were planted w t hout

t he defendant’ s know edge. See United States v. Pennington, 20

F.3d 593, 600 (5th Cr. 1994). The evidence does not indicate that
the proposed instruction was warranted in Kipp's case.
Additionally, the actual charge substantially covered the content
of the proposed instruction, and the om ssion of the requested
charge did not inpair Kipp's ability to present his defense. See

United States v. Jensen, 41 F.3d 946, 953 (5th Gr. 1994).

Therefore, the district court’s refusal to include the requested

instruction was not an abuse of discretion. See United States V.

Storm 36 F.3d 1289, 1294 (5th Gr. 1994).
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Kipp argues also that there was insufficient evidence to
support his conviction. Because Kipp failed to nove for a judgnent
of acquittal at the close of the evidence, our reviewis limtedto
determ ning whether the record is devoid of evidence pointing to

guilt. See United States v. Herrera, _ F.3d , (5th Cr. Nov. 26,

2002, No. 00-51177), 2002 W. 3165271 at *2. Kipp personally rented
the storage facility and selected the access code. Wt hout the
code personally selected by Kipp, no one could enter Kipp's unit.
Kipp told authorities that he was a sergeant at arns in the Mexican
Mafia, that it was his job to store weapons and drugs and
di stribute both to other mafia nmenbers, and that he could | ead t hem
to drugs and weapons in Texas. The anount of nethanphetam ne that
was found in the storage unit was approxi mately the sane anobunt
that Kipp indicated he could provide authorities. Thus,
consideration of the evidence, and reasonable inference drawn
therefrom in the light nost favorable to the Governnent, see

United States v. Johnson, 87 F.3d 133, 136 (5th Cr. 1996),

indicates that there was sufficient evidence to support Kipp's
convi ction.

Kipp has filed a notion requesting that this court allow his
court - appoi nted counsel to withdraw, and Ki pp seeks t he appoi nt nent

of new counsel. Kipp's notion is denied as untinely. See United

States v. Wagner, 158 F.3d 901, 902-03 (5th Cr. 1998).

The judgnent of the district court is AFFI RVED;, MOTI ON DENI ED



