IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-50524
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
JOSE RI CARDO RUI Z,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. A-92-CR-58-ALL-JN
 Cctober 2, 2002
Before H G3 NBOTHAM DAVIS, and WENER, Crcuit Judges.
PER CURI AM *

José Ricardo Ruiz, federal prisoner #12399-080, has filed a
noti ce of appeal froman order of the district court construing
his notion under FED. R Qv. P. 60(b)(3) as a 28 U. S.C. § 2255
nmotion and transferring it to this court to consider whether it
nmeets the requirenents for filing a successive 28 U S. C. § 2255

motion. Ruiz argues that the district court |acked authority to

construe his Rule 60(b)(3) notion as a 28 U. S.C. § 2255 noti on.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Ruiz’s Rule 60(b)(3) notion was an attenpt to gain relief
fromhis drug conspiracy conviction. Therefore, the district
court properly construed it as a 8 2255 notion. “[Clourts may
treat notions that federal prisoners purportedly bring under Rule
60(b), but which essentially seek to set aside their convictions

on constitutional grounds, as 8 2255 notions.” United States v.

Rich, 141 F.3d 550, 551 (5th Gr. 1998); see also Fierro v.

Johnson, 197 F.3d 147, 151 (5th Cr. 1999) (“Rule 60(b) notions
shoul d be construed as successive habeas petitions governed by
the AEDPA s provisions.”)

Because Ruiz’s Rule 60(b)(3)-denom nated notion represents a
second or successive § 2255 notion, he nust obtain | eave of this
court to proceed with a successive notion pursuant to 88 2255 and

2244(b)(3). See Henderson v. Haro, 282 F.3d 862, 864 (5th Cr

2002). Ruiz nmakes no attenpt to denonstrate that he satisfies
the requirenents for a successive 28 U . S.C. § 2255 noti on.
Accordingly, we AFFIRM the district court’s transfer and DENY
aut hori zation to file a second or successive 28 U S.C. § 2255
motion. Ruiz’s notion for appoi ntnent of counsel is DEN ED
AFFI RVED; AUTHORI ZATI ON TO FI LE A SECOND OR SUCCESSI VE 28
U S C 8§ 2255 MOTI ON DENI ED;, MOTI ON FOR APPO NTMENT OF COUNSEL

DENI ED.



