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VI CTOR d BBS, al so known as Bossnman,

Def endant - Appel | ant.
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Before SM TH, BARKSDALE, and DeMOSS, Circuit Judges.
PER CURI AM *

Vi ctor G bbs, also known as Bossnan, appeals his conviction
after a jury trial of conspiring to possess with intent to
distribute 1000 kil ograns or nore of a m xture or substance
containing a detectable anount of marijuana and conspiring to
| aunder nonetary instrunents, in violation of 21 U S. C. 88 841,
846 and 18 U. S.C. § 1956.

G bbs argues that the district court erred when it all owed

lay witness testinony by Richard Seabrooks regardi ng whet her

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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G bbs’ voice, heard on an exenplar recorded by | aw enforcenent

agents, was the voice of “Bossman,” who spoke only through wire
tap tapes and whose conspiracy involvenent is undisputed.
Seabrooks was famliar with G bbs’ voice through prior dealings
wWth Gbbs. Hs testinony was limted to opinions and/ or

i nferences that were rationally based on his own perception, his
testinony was hel pful to a clear understanding of a fact in
issue, i.e. whether G bbs was, in fact, “Bossman,” and his
testi nony was not based on scientific, technical, or other
speci al i zed know edge within the scope of FED. R EviD. Rule 702,
testinony by experts. Therefore, Seabrooks’ testinony did not
run afoul of FED. R Ewvip. 701. Mreover, the rules of evidence
all ow voice identification “by opinion based upon hearing the
voi ce at any tinme under circunstances connecting it wth the

al | eged speaker.” Feb. R Evip. 901(b)(5). Seabrooks’ voice
identification was provi ded after Seabrooks’ famliarity with
G bbs’ voice was established. Therefore, his opinion was

adm ssi bl e, and argunents regarding the testinony go to the

testinony’ s weight, not admssibility. See United States v.

Lanpton, 158 F. 3d 251, 259 (5th GCr. 1998).

G bbs al so argues that Seabrooks’ identification testinony
vi ol at es due process because the identification procedure was
i nperm ssi bly suggestive and presented a substantial |ikelihood
of msidentification because Seabrooks was an FBI agent.

However, the jury did not |earn that Seabrooks was an FBI agent,



No. 02-50442
-3-

and there is nothing inherently suspect regarding an in-court
voi ce identification by an FBI agent whose testinony otherw se
conplies with the Federal Rules of Evidence. Although Seabrooks’
in-court identification was nmade approximately nine years after
Seabr ooks heard G bbs’ voice, this fact was elicited from
Seabr ooks during cross-exam nation and thus was avail able for the
jury to consider.

Additionally, during the trial, the exenplar and nunerous
W retap recordings were played for the jury, and the recordings
were admtted into evidence. The jurors were free to evaluate
the simlarity of Bossman’s voice and G bbs’ voice and use their
opi nion to assess Seabrooks’ testinony. Therefore, Seabrooks’
testinony did not violate G bbs’ due process rights. See, e.q.

Neil v. Biggers, 409 U S 188, 199 (1972) (analyzing totality of

circunstances to eval uate due process concerns raised by
identification testinony). Based on the foregoing, the district
court did not abuse its discretion when it adm tted Seabrooks’

testinony. See United States v. Virgen-Mreno, 265 F.3d 276, 295

(5th Gir. 2001).

G bbs argues that the voice identification evidence is
insufficient to support the verdict. It was for the jury to
determ ne the weight to accord Seabrooks’ voice identification

testinony. United States v. Cuesta, 597 F.2d 903, 915 (5th GCr.

1979). Additionally, the jury heard the exenplar and numnerous

W retap phone conversations in which Bossman spoke, and the
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recordings were admtted into evidence. Thus, the jury was free
to make its own determ nati on whether the voice on the exenplar
and the wiretap phone conversations belonged to the sane nman.
This court does not substitute its opinion for that of the jury

in a sufficiency review See United States v. Landerman, 109

F.3d 1053, 1066 (5th Cr. 1997). Based on the foregoing, a
reasonable jury could find that the evidence established G bbs’

guilt beyond a reasonable doubt. United States v. Gonzal ez-

Rodri quez, 966 F.2d 918, 920 (5th G r. 1992).

G bbs al so argues that the district court erred when it
determ ned that he was an organi zer or |eader of crimnal
activity and added four levels to his base offense | evel pursuant
to US.S.G 8§ 3Bl.1(a). Wile G bbs argues that the presentence
report (PSR) contains only conclusional statenents regarding his
role, Gbbs fails to identify any PSR paragraph that sets forth
erroneous facts. Contrary to G bbs’ argunent, the PSR contai ns
numer ous uncontested facts that indicate the adjustnent was
warranted. Therefore, the district court did not err when it
concl uded that G bbs was an organi zer or | eader of a conspiracy
involving five or nore participants and sentenced G bbs

accordingly. See United States v. Wst, 58 F.3d 133, 138 (5th

Gir. 1995).

The judgnent of the district court is therefore AFFI RVED



