IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-50432
Summary Cal endar

CEDRI C CHARLES FI GGS,

Pl ai ntiff-Appellant,
vVer sus
EVELYN CLAY; M SSI ALDI VE,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. W O00- CV-153

 Mrch 17, 2003
Bef ore H G3 NBOTHAM SM TH, and CLEMENT, G rcuit Judges.
PER CURI AM *

Cedric Charles Figgs, Texas prisoner # 623481, appeals the
district court’s denial of his FED. R Cv. P. 60(b)(6) notion to
reinstate his 42 U.S.C. 8 1983 civil rights lawsuit, which the
district court previously dismssed pursuant to Figgs' Feb. R
Qv. P. 41(a)(2) voluntary-dism ssal notion. The district court

determ ned that the FED. R CQv. P. 60(b)(6) notion was untinely

and without nerit. The district court denied Figgs’ notion to

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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appeal in forma pauperis (“IFP’) and certified that the appeal

was not taken in good faith under 28 U S.C. § 1915(a)(3) and FEeD.
R App. P. 24(a). Figgs has filed a notion for |eave to appeal
| FP.

By noving for | eave to appeal IFP, Figgs is challenging the

district court’s certification. Baugh v. Taylor, 117 F.3d 197,

202 (5th Gr. 1997). Figgs has not shown that the district court
abused its discretion in denying the FED. R Cv. P. 60(b) (6)
nmotion as untinely because Figgs has not denonstrated

“extraordinary circunstances” warranting relief. Pioneer |nv.

Services Co. v. Brunswi ck Associates Ltd. Partnership, 507 U.S.

380, 393 (1993).
This appeal is without arguable nerit and is frivol ous.

Howard v. King, 707 F.2d 215, 220 (5th Gir. 1983). Figgs' |FP

motion is DENIED and this appeal is DI SM SSED. See 5TH QR
R 42.2; Baugh, 117 F.3d at 202 & n. 24.
The dism ssal of this appeal counts as one strike for

purposes of 28 U.S.C. § 1915(g). See Adepegba v. Hammons, 103

F.3d 383, 387-88 (5th Cir. 1996). Figgs is WARNED that if he
accunul ates three strikes, he will not be allowed to proceed |IFP
in any civil action or appeal while he is incarcerated or
detained in any facility unless he is in inmmnent danger of
serious physical injury. See 28 U S.C. § 1915(g).

MOTI ON DENI ED; APPEAL DI SM SSED; SANCTI ONS WARNI NG | SSUED,



