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PER CURI AM *

Frank D. Mendicino, pro se, appeals the summary judgnent
granted his fornmer enployer, Dell Conputer, on his discrimnation
claim under the Anmericans with D sabilities Act. A sunmary
judgnent, reviewed de novo, is appropriate where, viewing the
evidence in a light nost favorable to the non-novant, there is no
genui ne issue of material fact and the novant is entitled to a

judgnent as a matter of |aw E.g., Hunt v. Rapides Healthcare

Sys., LLC, 277 F.3d 757, 762 (2001). Mendicino nmaintains there are

* Pursuant to 5TH QR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the |imted circunstances set forth in 5TH GQR

R 47.5.4.



material fact issues concerning whether he was “disabled” as
defined by the ADA and whether Dell knew of his disability.

For an ADA claim Mendicino nust first show he has a protected
disability. E.g., Hamlton v. Southwestern Bell Tel. Co., 136 F. 3d
1047, 1050 (5th Cr. 1998). Mendicino suffers from hydrocephal us,
a condition in which “an excessive anount of cerebrospinal fluid,
usual Iy under increased pressure, [exists] within the skull”. THE
AVERI CAN MEDI CAL ASSOC! ATI ON, ENcYcLOPEDIA oF MeDIi I NE (Charl es B. O ayman,
MD. ed., 1989). The evidence shows that, because of this
condi ti on, Mendi ci no cannot participate in tunbling, contact sports
or heavy lifting; and he suffers from sporadic seizures, which do
not prevent himfromdriving a car. Mendicino has failed to nake
the threshold showi ng of disability, because the inpairnent does
not “prevent[] or severely restrict[]” him from engaging in
activities “of central inportance to nost people’'s daily lives”.
Toyota Motor Mg., Kentucky, Inc. v. Wllianms, = US | 122 S
Ct. 681, 691 (2002); 42 U.S.C. § 12102(2)(A). See Sherrod v.
American Airlines, Inc., 132 F.3d 1112, 1120 (5th Cr. 1998)
(holding inability to do heavy lifting is not a substantial
limtation on a major life activity).

Further, even if Mendicino nade the threshold show ng, he
admts to neither requesting an accommodati on nor inform ng Del | of
his disability until after his termnation. “If the enployee fails

to request an accomodati on, the enpl oyer cannot be held liable for



failing to provide one.” Taylor v. Principal Fin. Goup, 93 F. 3d
155, 165 (5th Cir. 1996), cert. denied 519 U.S. 1029 (1996). See
also 42 U.S.C. § 12112(b)(5)(A) (defining “discrimnation” as “not

maki ng reasonabl e accommbdations to the known physical or nental

limtations....” (enphasis added)). Finally, Mendicino asserts
the district court erred in denying several of his notions

i ncluding: a notion to appoint counsel, a notion for | eave to anend
his conplaint, wvarious discovery notions, and a notion for

reconsideration. He also contests the district court’s use of the
magi strate judge. There was no reversible error.
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