IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-50348

LI NDA | RENE MEI STER,
Pl ai ntiff-Appellant,
vVer sus
TEXAS ADJUTANT GENERAL’ S DEPARTMENT;
DANI EL JAMES |11, BRI GADI ER GENERAL,
in his official capacity as ADJUTANT
GENERAL OF THE STATE OF TEXAS,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas
(A-97- CV-941- JN)
 Mrch 17, 2003

Bef ore W ENER, BENAVIDES, and DENNIS, G rcuit Judges.
PER CURI AM *

Plaintiff-Appellant Linda Irene Meister appeals from the
district court’s grant of summary judgnent in favor of Defendants-
Appel l ees, dismssing Meister’s Title VII clains for retaliatory

transfer and retaliatory failure to pronote. |n our de novo review

of these grants of summary judgnent, we have considered the

appel l ate briefs and oral argunents of able counsel and the record

Pursuant to 5THGOR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



on appeal, as a result of which we are convinced that the judgnents
shoul d be affirned.
|. Retaliatory Transfer

Meister’s transfer was lateral in nature, did not involve a
denotion in duties or title, and did not result in a dimnution of
conpensati on. Under our case law, therefore, it was not an
“ultimte enploynent decision” and cannot form the basis of an
actionable retaliatory transfer claimunder Title VII. See, e.qg.,

Burger v. Central Apartnent Mnagenent, Inc., 168 F.3d 875 (5th

Cr. 1999); Jackson v. Dallas Indep. Sch. Dist., 2000 W. 191674, *3

n.4 (N.D.Tex.), aff’'d., 232 F.3d 210 (5th G r. 2000); Palner v.

Transit Mnt. Southeast Louisiana, 2000 W. 41204, *5 (E. D. La.),

aff'd., 232 F.3d 208 (5th Cr. 2000). Summary judgnent on
Mei ster’s transfer claimwas properly granted.
1. Retaliatory Failure to Pronote

Meister’s failure to obtain pronotion to the position of State
Human Resour ces Manager/ Program Admi ni strator IV, in contrast, was
an ultimte enploynent decision; and she was able to denonstrate
awar eness by her enployer that she had filed a discrimnation suit
intenporal proximty to the decision to pronote an applicant ot her
than Meister. She was not, however, able to denonstrate a genui ne
issue of material fact to support her charge of pretext regarding
her enployer’s proffered non-discrimnatory reason for failing to
pronote Meister. W are satisfied, on the basis of the

uncontradi cted sunmmary judgnent evidence, that the nethodol ogy



established and followed by her enployer in screening the 31
applications fromwhich to sel ect six applicants for interviews was
fair and objective, and that Meister was not clearly nore qualified
than the applicant ultimtely selected for the position. Thi s
denonstrates that the enployer’s reason for hiring an applicant
other than Meister (and 29 others) was both legitimte and non-
di scrim natory. As such, Meister failed to bear the burden of
denonstrating that she was clearly better qualified for the
position than the successful, non-protected applicant who was

ultimately sel ected. See dom v. Frank, 3 F.3d 839 (5th Gr.

1993).

“Unl ess disparities in curricula vitae are so apparent as
virtually to junp off the page and slap us in the face, we judges
should be reluctant to substitute our views for those of the
i ndi vidual charged wth the evaluation duty by virtue of their
years of experience and expertise in the field in question.” 1d.
at 847. Based on a conparison of Meister’s application with those
of the six who were selected for interview, including the one who
was pronoted, we cannot say that she has denonstrated that
reasonable and fair-m nded persons in the exercise of inpartial
judgnent, mght have found pretext in the enployer’s proffered
explanation for interviewng those six other persons for the
position in question and for selecting the eventual w nner.
Summary judgnent was, therefore, properly granted on Meister’s
Title VII claimfor retaliatory failure to pronote as well.
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