United States Court of Appeals

Fifth Circuit
FILED
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CIRCUI T June 23, 2003

Charles R. Fulbruge llI
Clerk

No. 02-50306
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
JOHN WALTER CASTRO, JR.,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. P-01-CR-261-1

Before DAVIS, WENER, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *

John Walter Castro, Jr. appeals his conviction for
possession with intent to distribute 100 kil ogranms or nore but
| ess than 1,000 kil ogranms of marijuana and ai ding and abetting in
violation of 21 U S.C. 8§ 841(a)(1l) and 18 U.S.C. §8 2. He argues
that the district court erred in denying his notion to w thdraw
his guilty plea based upon an intervening district court decision
that he asserts rendered his claimof unlawful search and seizure

nmore vi abl e.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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The protection against illegal searches and seizures is a
nonj uri sdictional defect in the proceedings before the district
court that is waived by the entry of an unconditional, know ng,

and voluntary guilty plea. United States v. Snallwod, 920 F.2d

1231, 1240 (5th Gr. 1991). This is not a case “where
intervening | aw has established that a defendant’s actions do not
constitute a crinme and thus that the defendant is actually

i nnocent of the charged offense,” thereby justifying an exception

to this rule. United States v. Andrade, 83 F.3d 729, 731 (5th

Cir. 1996). Castro has failed to carry his burden of proving
that he is entitled to withdraw his guilty plea. See United

States v. Brewster, 137 F.3d 853, 857-58 (5th Cr. 1998).

Therefore, under the totality of the circunstances, the
district court did not abuse its discretion in denying Castro’s
motion to withdraw his guilty plea. See id.

AFFI RVED.



