IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-50233
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
Rl GOBERTO RI VERA- CASTRO, a/k/a Ri goberto Castro-Garci a,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. 3:01-CR-1380-ALL

Oct ober 8, 2002
Bef ore H G3 NBOTHAM SM TH, and CLEMENT, G rcuit Judges.
PER CURI AM *

Appel | ant R vera-Castro appeal s his sentence i nposed fol | ow ng
his guilty plea conviction for illegal reentry into the United
States in violation of 8 U S. C. § 1326. Ri vera argues that the
district court erred in sentencing hi mbased on § 1326(b)(2), which
provides that an illegal alien who was renoved fromthis country
subsequent to a conviction for an aggravated felony shall be

sentenced to not nore than twenty years, because his prior

"Pursuant to 5TH QR R 47.5, the court has determnm ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



conviction was neither charged in his indictnment nor presented to
the jury to be proven beyond a reasonabl e doubt. Al t hough he
concedes that Al nendarez-Torres v. United States! held that a prior
aggravated felony is a sentencing factor, not an elenent of the
crime, he urges that Jones v. United States? and Apprendi v. New
Jersey® overrul ed Al nendarez-Torres. However, we have noted on
nunmerous occasions that the Suprene Court has not overruled
Al mendarez-Torres, and that therefore we are still bound to apply
it.?

Appel l ant’ s sentence is therefore AFFI RVED

1 523 U.S. 224 (1998).
2 526 U.S. 227 (1999).
3 530 U.S. 466 (2000).

4 See, e.g., United States v. Rayo-Valdez, - F.3d -, 2002 W
1832140 (5th Cr. Aug. 12, 2002) (“We nust follow [Al nendarez-
Torres], which has not been overruled by the only court with the
power to do so, the Suprene Court.”); United States v. Rodriguez-
Mont el ongo, 263 F.3d 429, 434 (5th Gr. 2001) (“Although
[ Appel l ant] is correct that Apprendi cast doubt on the continued
validity of Al nendarez-Torres, it did not overrule that
decision.... It is for this court to apply the lawas it exists and
for the Suprenme Court to overrule its precedent if it so
chooses.”).



