UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 02-50086

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,

VERSUS

JI MW ARRECOLA RAMOS, al so known as Santi ago
Arreol a Ranos,

Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Western District of Texas
MO 00- CR- 68- 4

February 7, 2003
Before H Gd NBOTHAM and DAVIS, Circuit Judges and HUDSPETH,
District Judge.”’
PER CURI AM **
Ranbs appeals his conviction for conspiracy to distribute
met hanphet am ne and ai ding and abetting the distribution of that

drug. W affirmthe conviction.

‘District Judge of the Western District of Texas, sitting by
desi gnation

""Pursuant to 5" QR R 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5" QR R 47.5. 4.



Ranos raises a nunber of issues on appeal which we wll
di scuss briefly bel ow

He argues first that the district court abused its discretion
inunduly restricting defense counsel’s cross-exam nati on of one of
the arresting officers, Deputy Javier Levya. The defense sought to
use a transcript froman unrelated state court trial where Oficer
Levya conceded that an earlier statenent he nmade was not true.
After review ng pertinent portions of the transcript, the district
court concluded that it was unclear whether Oficer Levya s change
of testinony was the result of a mstake or an intentional
fal sehood. Qur review of the record fully supports the district
court’s conclusion. There is certainly no clear indication from
the state court transcript Ranbs sought to use in his cross-
exam nation of Oficer Levya that the officer nmade intentiona
m srepresentations. The district court did not abuse its
discretion in restricting Oficer Levya s cross-exam nation.

Ranpbs al so argues that the prosecutor nmade repeated inproper
attacks on “the defense,” including counsel. Ranpbs, however, did
not object to the prosecutor’s remarks, and we review for plain
error.

W agree with the defense that a prosecutor’s suggestions
t hat defense counsel is attenpting to deceive or trick the jury or

hi de evidence is inproper where the argunent is not supported by



the record nor offered in response to remarks by defense counsel.?
But, in this case where evidence of Ranpbs’s guilt was overwhel m ng,
we are satisfied that the prosecutor’s inproper remarks did not
affect the verdict. Thus, Ranpbs cannot show that his substanti al
rights were affected, and he is therefore unable to denonstrate
that the trial court commtted plain error in failing to take
action designed to prevent the prosecutor’s remark or to instruct
the jury to disregard such argunents.?

For the reasons stated above, the district court’s judgnent is

AFFI RVED.

1'n this case, the defense points to several argunents nade by
the prosecutor during his closing argunent including:

But evidence doesn’'t always cone to |ight.

Sonetlnes because the dealers are actually trying to
conceal evidence. They w il destroy evidence. You
recall the notel clerk stated that soneone at sone point
from the Defense had contacted themtrying to get the
nmotel receipt? We're |lucky we got to it before they did.
We’'re not al ways able to recover every piece of evidence
that we would like. (R at 729.)

He’'s tried to distract you, again, just doing his job.
It's really —=M. Frost, | |ike himpersonally, and know
hi m personally. He’s doing his job. Common def ense
tactic. Try to wear you down. Hope sonething breaks.
Hope you can disrupt sonething. Try to get the jury’'s
attention focused on sonething other than the issue that
is before you right now It’s nothing personal. It’s
his job. (R At 731).

2 The record reveals that the trial court instructed the jury
that: “Renenber that any statenents, objections, or argunents nade
by the | awyers are not evidence.” (R At 694).
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