IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 02-50070
Summary Cal ender

ALAMO MOVI NG AND STORAGE ONE CORPORATI ON; A- LSBDBC CORPORATI ON,
doi ng busi ness as Advanced Movi ng and St orage; SOUTHERN RELOCATI ON
& STORAGE ONE CORPORATI ON,

Pl aintiffs-Appellants,

ver sus

MAYFLONER TRANSIT L.L.C.,

Def endant - Appel | ee.

Appeals fromthe United States District Court
for the Western District of Texas, San Antonio
(USDC No. SA-01-Cv-411)

July 31, 2002
Before JOLLY, WENER, and STEWART, G rcuit Judges.
PER CURI AM *

In this case, we hold that the district court did not err in
conpel ling arbitration between Al anpo Movi ng and St orage Conpany, et
al. (“Alanp”) and Mayflower Transit L.L.C. (“Mayflower”). W also
hold that the district court commtted reversible error in

dismssing Alanp’s indemification claim with prejudice. The

"Pursuant to 5" Cir. R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5" Cir. R 47.5. 4.



district court’s judgnent is therefore affirmed in part and
reversed in part. W remand for a dism ssal w thout prejudice of
Alano’ s indemi fication claim

I

Mayf |l ower enployed Alanb as its agent in the noving and
storage business in San Antonio, Texas. On January 19, 1999,
Joseph and Tia Duerrneyer filed suit against Al ano all egi ng breach
of contract, conversion, fraud, and negligence in connection with
the Duerrneyers’ nove fromSw tzerland to San Antonio. On March 7
2001, the jury returned a verdict against Al anp. The verdict
awar ded the Duerrneyers $318,233 in damages and $88,059 in pre-
judgnent interest. Wile this lawsuit was pending, Myflower
termnated its agency arrangenent with Al ano because of (1) Alano’ s
claim history, (2) its lack of qualified drivers, (3) its then
current debit balance with Myflower for $55,000, and (4) the
repossessi on of sone of Al anb’s equi pnent.

Hoping to shield itself fromliability, Mayflower reached a
tentative settlenment with the Duerrneyers. Under the terns of the
settlenent, the Duerrneyers agreed to release their |udgnent
against Alano in return for a paynent by Myflower alone, with no
consideration from A anp. Before the execution of this tentative
settlenment, however, Alano filed for bankruptcy. Myflower then
filed a notion with the bankruptcy court seeking approval of the

settlenent. For reasons unapparent on appeal, the bankruptcy court



deni ed Mayfl ower’s notion. Shortly thereafter, Mayfl ower purchased
the Duerrneyers’ judgnent against Al ano. As of today, only
Mayf | ower has a judgnent pending against Alanp. It is noteworthy
that Mayfl ower has not nade any attenpt to enforce this judgnent.

On April 17, 2001, Alano filed suit agai nst Mayfl ower i n Texas
state court for (1) wongful termnation of its agency agreenent
and (2) breach of <contract based on Myflower’s refusal to
indemmify Alano in the Duerrneyers’ lawsuit. Myflower renoved the
case to federal court. On Mayflower’s notion, the district court
conpel l ed arbitration

Mayfl ower won in arbitration. The arbitration panel found
that Alanp’s financial situation and performance history warranted
the termnation of the agency relationship. The district court
confirmed the arbitration award and entered a take-nothing
j udgnent . Alano filed a notion for a new trial and/or
reconsi deration, arguing that the arbitrators had not properly
considered its indemification claim against WMyflower. The

district court denied Alanp’s notion and sua sponte dism ssed the

indemmification claim Al anb now appeal s.
|1
We first consider whether the arbitration clause i n the agency

agreenent is enforceable.



W review the grant or denial of a notion to conpel

arbitration de novo. Wbb v. Investacorp, Inc., 89 F.3d 252 (5"

Cr. 1996).
Through the Federal Arbitration Act (“FAA’), 9 U S.C. 8§ 1 et
seq., Congress set forth a strong federal policy in favor of

arbitration. See Mbses H. Cone Menorial Hosp. v. Mrcury Const.

Corp., 460 U. S. 1, 24 (1983). The FAA provides that arbitration
agreenents "shall be valid, irrevocabl e, and enf orceabl e, save upon
such grounds that exist at law or in equity for the revocation of
any contract." 9 U S.C. § 2.

A court deciding whether to conpel arbitration engages in a
two-step inquiry. First, the court asks whether the parties
agreed to arbitrate the particular dispute. Second, the court
deci des “whether |egal constraints external to the parties’

agreenent” preclude the arbitration of the dispute. M t subi sh

Mbtors Corp. v. Soler Chrysler-Plynouth, Inc., 473 U S. 614, 627

(1985). At issue here is the district court’s resolution of the
first stepin this two-step inquiry.

I n determ ni ng whether there exists an agreenent to arbitrate,

courts “generally . . . should apply ordinary state-I|law principles
that govern the formati on of contracts.” First Ootions of Chicago,
Inc. v. Kaplan, 514 U S. 938, 944 (1995). Under the FAA,

“applicable [state-law] contract defenses, such as fraud, duress,

or unconscionability, may be applied to invalidate arbitration



agreenents wi t hout contravening [the FAA].” Doctor’s Assocs., Inc.

v. Casarotto, 517 U S. 681, 685 (1996).

Here, the contract clearly indicates that the parties agreed
that arbitration would govern any dispute arising out of the
term nation of the Mayfl ower- Al anbo agency agreenent. Al anp argues
that this arbitration clause is nonethel ess unenforceabl e because
(1) it allows for limted discovery and (2) it entitles Myfl ower
to “virtual sunmary judgnent.”

W construe Al ano’ s first ar gunent in terns of
unconscionability; that is, because the arbitration clause all ows
for limted discovery, it is unconsci onabl e and hence unenf or ceabl e
under Texas | aw.

An unconsci onabl e contract “is unfair because of its overal
one-si dedness or the gross one-sidedness of one of its terns."

Pony EXp. Couri er Cor p. V. Morris, 921 S.w2d 817, 821

(Tex. App. --San Antoni o 1996, no wit). Although contracts in Texas
can be unconsci onabl e for either substantive or procedural reasons,
Alanb makes only a substantive unconscionability argunent here.
Subst antive unconscionability refers to “the entire atnosphere in
whi ch the agreenent was nade; the alternatives, if any, avail able
to the parties at the time the contract was nade; the
‘nonbargaining ability’ of one party; whether the contract was

illegal or against public policy; and whether the contract was



oppressive or unreasonable.” 1n re Turner Brothers Trucking Co.,

Inc., 8 S.W3d 370 (Tex. App. --Texarkana 1999, no pet.).

In this case, the | ack of discovery during the arbitration was
Al anp’s own choi ce. Alanb did not request discovery before or
during arbitration. The arbitration clause does not prohibit
di scovery. Instead, the clause sinply does not provide for

di scovery, leaving the issue in the hands of the arbitration panel.

Not hi ng about the clause is oppressive or unreasonable: The
clause, for exanple, does not |limt Alano’'s discovery while
granting Mayflower unlimted discovery. Under the clause, each

party selects one of the two arbitrators who will rul e on discovery
i ssues. In short, the clause does not reflect a | ack of bargaining
power on the part of Alanp or a totally one-sided bargain. W thus
hold that the failure to provide expressly for discovery does not
render the arbitration clause unconscionabl e under Texas | aw.

As we have said, Alanp al so argues that the arbitration cl ause
i s unenforceabl e because it entitles Mayflower to “virtual summary
judgnent.” In making this argunent, Al anb confuses two different
clauses in the agency agreenent — the arbitration clause and the
termnation clause. The termnation clause states that “[i]t is
agreed and understood that any of the follow ng reasons, wthout

further showi ng, and without limting the Conpany thereto, shall be

a good and sufficient reason for cancellation by [Myflower].”

(enphasi s added). The termnation clause then lists several



possible reasons for termnation, including “[t]he failure or
apparent failure of the Agent to neet his financial obligations to
[ Mayfl ower].” It is undisputed that Alanp failed to neet its
financial obligations to Myfl ower. Before termnation of the
agency agreenent, Alano had a grow ng debit bal ance with Mayfl ower
and a high claimratio. Despite repeated warnings from Mayfl| ower,
Alanb made no attenpt to address these financial concerns. As a
consequence, the term nation clause all owed Mayfl ower to term nate
the agency agreenent “wthout any further show ng.” The
termnation clause -- not the arbitration clause -- granted
Mayf |l ower “virtual summary judgnment” in this case. Al anb does not

argue the termnation clause is unenforceable under Texas | aw.

Al anpo has thus waived any argunent to this effect. See Applewhite

V. Reichhold Chemcals, Inc., 67 F.3d 571, 573 (5th Gr. 1995).

Furthernore, Al anpb does not indicate why, even if the | anguage of
the term nation clause is unnerciful, the term nation clause of the
contract renders t he arbitration cl ause unenf or ceabl e.
Accordingly, the district court properly rejected this argunent.
For the aforenentioned reasons, we conclude that the
arbitration clause was enforceabl e under Texas |law. The district
court therefore did not err in conpelling arbitration or confirm ng

the arbitrati on award



As we previously stated, the district court, sua sponte

dism ssed Alano’s indemification claim W assune this di sm ssal

was wth prejudice. See Fernandez-Mntes v. Allied Pilots Ass’n,

987 F.2d 278, 284 n.8 (5th Cr. 1993) (“[I]t is well established
that a dismssal is presuned to be with prejudice unless the order
explicitly states otherw se.”). Because Mayflower holds an
enf or ceabl e judgnent agai nst Al ano, this dism ssal was unwarranted

under state | aw. See Tubb v. Bartlett, 862 S.W2d 740, 750

(Tex. App.-El Paso 1993, rehearing denied, wit denied) (“In the
case of a promse to indemify against liability, a cause of action
accrues to the indemmitee only when the liability has becone fixed
and certain, as by rendition of a judgnent.”). Accordingly, we
reverse the district court on this issue and remand for the entry
of a dism ssal w thout prejudice.

AFFI RVED | N PART, REVERSED | N PART, AND REMANDED



