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PER CURI AM *

Terry Earl Allison challenges his conviction and sentence
followng a jury trial for possession of pseudoephedrine with
intent to manufacture a controlled substance. 21 U S.C
88 802(34)(K) and 841(c)(2). He argues that 1) the evidence
supporting his conviction was insufficient; 2) the district court
plainly erred in calculating his crimnal history score and

crimnal history category and erred in classifying himas a
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except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



No. 02-41787
-2

career offender; and 3) the condition in his witten judgnent of
hi s supervised rel ease barring his possession of a dangerous
weapon shoul d be stricken because it conflicts with the sentence
orally pronounced by the district court.

The evidence introduced at trial was sufficient to support
the jury’s finding that Allison knowingly and intentionally
possessed pseudoephedrine with the intent to manufacture a

control | ed subst ance. See United States v. Cutierrez-Farias, 294

F.3d 657, 660 (5th Cr. 2002), cert. denied, 537 U S 1114

(2003); 21 U S.C. 8§ 841(c)(2).
As Al lison concedes, his argunent challenging the condition

of his supervised rel ease that he not possess a dangerous weapon

is foreclosed by United States v. Torres-Aguilar, 352 F.3d 934,
935-38 (5th Gir. 2003).

For the first time on appeal, Allison chall enges the
district court’s calculation of his crimnal history score and
the determnation of his crimnal history category and al so
argues, for the first tinme on appeal, that the district court
erroneously classified himas a career offender under U S. S G
8§ 4B1.1. “Under the plain error standard, forfeited errors are
subject to review only where the errors are ‘obvious,’” ‘clear,’
or ‘readily apparent,’ and they affect the defendant’s

substantial rights.” United States v. dayton, 172 F.3d 347, 351

(5th Gr. 1999)(citation omtted); United States v. Reyna,
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__F.3d__, 2004 W 11379 at *5 (5th Gir. Jan. 26, 2004) (No. O01-
41164) (en banc).

As the Government concedes, the district court erred to the
extent that Allison’s 20 crimnal history points included nine
points for three suspended sentences. See U S S G
8 4A1.2(e)(2). The district court also erred in assigning
Allison two crimnal history points for an outstandi ng bench
warrant. See U . S.S.G 8§ 4A1.1(d) and comrent. (n.4). Finally,
Al'l'ison should not have been classified as a career offender for
purposes of U S.S.G § 4Bl.1(a).

Allison’s total offense |evel of 36 and corrected crim nal
hi story category of IV results in a corrected inprisonnent range
under the Sentencing Quidelines of 262 to 327 nont hs’
inprisonment. U.S.S.G Chapter 5, Part A, Sentencing Table.
Because the m ni mum sentence under the corrected guidelines range
is higher than the 240-nonth statutory maxi num sentence, Allison
is subject to the sanme 240-nonth sentence as he originally
received. U S. S .G 8§ bGl.1(a); 21 U S.C. § 841(c)(2). Thus, we
AFFIRM Al l i son’s 240-nonth prison sentence AS MODI FIED to refl ect
that for sentencing purposes, Allison is not a career offender
under U.S.S.G 4Bl1.1(a), and his corrected crimnal history
category is |V

JUDGMENT OF CONVI CTI ON AFFI RMED; SENTENCE AFFI RVED AS

MCDI FI ED.



