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G | bert Goodw n, Texas prisoner # 749472, appeals, pro se, the
denial of his 28 U S.C. 8§ 2254 habeas petition, which clains his
parol e-denial violated the United States Constitution’s Ex Post
Facto O ause. Respondent, who was not served in district court,
raises a time-bar. Because the district court did not address
whet her Goodwin’s petition is tine-barred under 28 US C 8
2244(d) (1) (D) and the record is not sufficient to decide this
issue, we retain jurisdiction of this appeal, but REMAND for the

district court to decide Respondent’s tine-bar claim

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



| .

In 1993, Goodwi n was convicted in Texas of felony aggravated
sexual assault. He was sentenced to ten years’ inprisonnent, began
serving his sentence in March 1996, and i s schedul ed to be rel eased
in March 2006. Goodwi n has been denied parole tw ce.

On 25 June 2002, nore than a year after the second parol e-
denial, Goodwin filed a state habeas application, claimng: the
Board of Pardons and Parol es denied him parole using a procedure
enacted after the comm ssion of his offense, thereby violating the
Ex Post Facto Clause. Wthout witten order, the Court of Crim nal
Appeal s denied his application on 14 August 2002.

Goodwi n’ s federal habeas petition was received by the district
court on 26 August 2002; because he is proceeding pro se, it is
deened properly filed on the date he submtted it to prison
authorities for mailing. E.g., Cousin v. Lensing, 310 F.3d 843,
847 (5th Cr. 2002). Accordingly, it appears his federal petition
was filed on 20 August 2002.

Respondent was not served in district court. And, in denying
relief, the district court did not decide whether the application
is time-barred; the issue is not nentioned. Therefore, the record
contains only copies of Goodwn's state and federal petitions
(i ncludi ng exhibits containing records of the parol e-deni als), but
does not contain affidavits or other docunents concerning the tinme-

bar cl aim



1.

Because Goodwin filed his 8§ 2254 petition after the effective
date of the Antiterrorismand Effective Death Penalty Act (AEDPA),
that Act controls. E.g., Scott v. Johnson, 227 F.3d 260, 262 (5th
Cr. 2000), cert. denied, 532 U. S. 963 (2001). Goodw n appeal s the
habeas-deni al ; Respondent asserts, inter alia, a tine-bar.

Respondent could not raise the AEDPA tine-bar claim in
district court because Respondent was not served. Goodw n opposes
this limtations defense and Respondent did not waive it in
district court; therefore, we can consider it. Scott, 227 F.3d at
262-63.

AEDPA’' s operative provision, 28 U. S.C. § 2244(d) (1), provides:

A l-year period of limtation shall apply to
an application for a wit of habeas corpus by
a person in custody pursuant to the judgnent
of a State court. The |limtation period shal
run fromthe | atest of —

(A) the date on which the judgnent becane
final by the conclusion of direct review or
the expiration of the tinme for seeking such
revi ew,

(B) the date on which the inpedinent to
filing an application created by State action
in violation of the Constitution or |aws of
the United States is renoved, if the applicant
was prevented from filing by such State
action;

(C) the date on which the constitutiona
right asserted was initially recognized by the
Suprene Court, if the right has been newy
recognized by the Suprene Court and nmade
retroactively appl i cabl e to cases on
collateral review or



(D) the date on which the factual predicate

of the claim or clains presented could have

been discovered through the exercise of due

di li gence.
In addition, AEDPA provides for tolling the one-year limtations
period while a state habeas petition for the sane claimis pending.
28 U.S.C. § 2244(d)(2).

Respondent asserts, and Goodwi n does not dispute, that, for
[imtations purposes, 8§ 2244(d)(1)(D) governs the filing of his
petition. Al t hough we have not decided in a published opinion
which 8§ 2244(d)(1) subsection applies to clains predicated on
parol e decisions, our sister circuits have regularly applied 8§
2244(d) (1) (D). See Redd v. McGrath, 343 F.3d 1077, 1082 (9th Cir.
2003) (applying 8 2244(d)(1)(D) to claim based on parole denial
with tinme running fromdate of parol e decision); Wade v. Robi nson,
327 F.3d 328, 333 (4th Cr. 2003) (sane applied to revocation of
parol e); Cook v. New York State Div. of Parole, 321 F.3d 274, 280
(2d Cr. 2003) (sane). W agree with those deci sions.

Accordingly, the one-year period for filing the federal
petition began to run on the date when Goodwin could have
“di scovered” the “factual predicate of [his] claini for the parole-
denial “through the exercise of due diligence”. 28 U.S.C. 8
2244(d) (1) (D). That one-year period was tolled from 25 June 2002
to 14 August 2002, while his state habeas petition was pendi ng. 28

U S . C § 2244(d)(2).



Goodwin’s Ex Post Facto claim springs from a 1995 Texas
statute, which increased the nunber of Board nenbers required to
make parol e decisions for prisoners convicted of certain crines,
i ncl udi ng aggravated sexual assault (for which he was convicted).
In May 1991, when Goodwin commtted the sexual assault, parole
deci sions were nmade by panel s conposed of three Board nenbers and
required a majority vote. TeEx. CRM Proc. art. 42.18 § 7(e) (West
1991). The new procedure enacted in 1995 requires the votes of
two-thirds of the entire Board (15 nenbers) to grant parole. TEX
Gov' T CooE ANN. 8§ 508. 046 (West 2001).

The new procedure was used for both of Goodwi n’s parole-
denials. Goodwi n contends: the voting records fromhis June 2001
parol e-denial indicate that all three nenbers who woul d have been
assigned to review hi munder the former procedure voted in favor of
parol e; therefore, he would have been granted parole under that
procedure. Accordingly, Goodw n clains the application of the new
procedure to his 2001 parol e proceedi ng viol ates the Ex Post Facto
Cl ause because it increased his sentence.

Goodwi n was first denied parole on either 4 February 1999 or
1 June 2000 ( Respondent uses the | atter date); Respondent contends
Goodwin’s claim arose then because the parole-denial was also
t hrough the new procedure. Therefore, Respondent reasons that
Goodwin’s federal petition is tinme-barred because his state
petition was not filed until 25 June 2001, nore than one year

| ater.



Goodwi n concedes that, if his claim arose upon his first
parol e-denial, his petitionis tinme-barred. He asserts, however,
that his claimdid not arise until his second parol e-deni al in June
2001. Although not fully addressed in his reply brief, it appears
Goodwi n asserts his claim arose in 2001 because he believes the
nunber of nenbers recommendi ng parole in the 2001 proceedi ng woul d
have been sufficient to grant him parole under the forner
procedure, whereas the votes fromthe first parol e-deni al woul d not
have been. In the alternative, Goodw n requests equitable tolling.

To decide Goodwin’s claim including whether it arises from
the first or second parol e-denial, we would be required to address
t he substantive | aw of the Ex Post Facto Clause. Goodwin's claim
however, may be tine-barred, even if it arose fromhis June 2001
par ol e-deni al . Because we have a duty to avoid constitutional
i ssues that need not be resolved in order to determne the rights
of the parties, see, e.g., Cty of Abilene v. United States
Envi ronnment al Protection Agency, 325 F. 3d 657, 660 (5th Gr. 2003),

the tinme-bar issue nust be resolved first.

As di scussed, if Goodwi n’s claimarose upon the first parol e-

denial, it is obviously tinme-barred; he concedes that. |f we | ook
to the second parole-denial, nunerous factual 1issues nust be
resol ved. Goodwi n was denied parole on 7 June 2001; his state

habeas petition was filed on 25 June 2002. Therefore, if his claim

arose on the day the Board denied parole, his federal petition was



tinme-barred even before he filed his state petition. Goodwi n
contends, however, that he could not have discovered the factual
predicate for his claimon the parole-denial date because he did
not receive notice of it until later. Purported Parole Board
records attached to Goodwin's reply brief reflect that witten
notice of the June hearing was mailed to himon 8 June 2001, but
Goodwi n mai ntai ns the notice nust have been | ost in the prison nai
system because he did not receive it. He contends his claimarose
when he received notice of his parole-denial fromhis famly, when
they visited himin prison. He contends he cannot recall the exact
date, but believes this visit occurred, at the earliest, on 1 July
2001.

Assum ng, arguendo, that Goodwi n’s cl ai marose on 1 July 2001,
the one-year AEDPA Iimtations period ran until Goodwi n tolled it
by filing his state petition on 25 June 2002, |eaving several days
remai ning for his one-year period. Upon the resolution of his
claim by the Court of Crimnal Appeals on 14 August 2002, the
period began to run again and Goodwin filed his federal petition
si x days later on 20 August 2002, assum ng he placed it then in the
prison mailing system Based on these assunptions, his federal
petition may have been tinely fil ed.

As noted, the record is not sufficient, however, to nmake these
fi ndi ngs. Goodwi n asserts in his reply brief that he did not

receive the Parole Board’'s witten notice and could not have



di scovered the factual basis for his claim until his famly
informed him of the parole-denial; the district court did not
decide this issue and the record does not contain supporting
affidavits or other docunents. In Phillips v. Donnelly, 216 F.3d
508 (5th Gr. 2000), for exanple, we remanded to allow petitioner
to establish that he had not received notice of the denial of his
state habeas petition and therefore was entitled to equitable
tolling for his federal petition.
L1l

For the foregoing reasons, we retain jurisdiction of this
appeal, but REMAND for the district court to decide Respondent’s
time-bar claim

REMANDED



