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PER CURI AM ~
This appeal arises froma claimof racially discrimnatory
di scharge fromenploynent. Plaintiff-Appellant C arence A

Pitre, MD., appeals the district court’s grant of parti al

Pursuant to 5THGQR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



summary judgnent in favor of Defendant-Appel |l ee Wadl ey Regi onal
Medi cal Center. We affirm

The relevant facts are |argely undisputed. C arence A
Pitre, MD., an African-American male, is an obstetrical and
gynecol ogi cal (“OB/ GYN') physician. Pitre was enpl oyed by Wadl ey
Regi onal Medi cal Center (“Wadley”) from Novenber 1998 until
August 1999. One of the terns of his enploynent contract
expressly required that he hold and keep current his Texas
Departnent of Public Safety (“DPS’) certification. Pitre's DPS
certification |apsed on July 31, 1999, while he was on vacati on;
when he returned to work, he was informed of this |apse and told
t hat he needed to have anot her doctor sign off on his
prescriptions until his DPS renewal was conpl eted. However, on
August 2, 1999, Wadley's interimCEO Bill Curtis fired Pitre and
explained to Pitre that the termnation was due to his failure to
mai ntain a current DPS certification.

Pitre initiated this enploynent discrimnation suit in My
2001, claimng that Wadl ey di scharged hi m because of his race in
violation of Title VII of the Gvil R ghts Act of 1964, 42 U S. C
§ 2000e-2(a) (2000), and 42 U.S.C. § 1981 (2000). In response,
Wadl ey filed a notion for partial sunmary judgnent, alleging that
Pitre could not establish a cause of action under either statute.
The entire case was referred to a magi strate judge. The
magi strate judge, while assuming that Pitre could nmake out a

prima facie case of racial discrimnation, concluded that Pitre
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had failed to present substantial evidence to denonstrate that
Wadl ey’ s reasons were pretextual. The nagistrate judge
recommended granting Wadl ey’s notion for partial summary
judgnent. The district court reached the same concl usion as the
magi strate judge as to pretext, and it granted Wadley’s notion.!?
Before we begin our review of the district court’s grant of
partial summary judgnment, we turn our attention to severa
nmotions. Wadley noves to strike (1) certain portions of the
record excerpts containing deposition testinony and (2) the
portions of Pitre's brief that refer to these excerpts. Pitre
nmoves to suppl enent the record with the deposition pages
contained in his record excerpts. Wadley argues that inclusion
of the deposition pages woul d be i nproper because these
depositions were not nmade part of the record, and Pitre responds
that the record shoul d be suppl enented because there was no harm
resulting fromhis failure to attach the deposition pages. As a
general rule, this court is barred fromconsidering evidence not
included in the record on appeal, and “attachnents to briefs wll

not suffice.” Geat Plains Trust Co. v. Mrgan Stanl ey Dean

Wtter & Co., 313 F.3d 305, 315 n.11 (5th CGr. 2002) (quoting In

re GHR Energy Corp., 791 F.2d 1200, 1201-02 (5th Cr. 1986) (per

curianm)). Because the depositions were not a part of the

! Departing fromthe nagistrate judge’'s recomendation
the district court found that Pitre could establish a prima facie
case of discrimnation because he presented evidence that other
simlarly situated persons were treated nore favorably than he.
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district court record, the depositions cannot be considered; the
absence of harmis irrelevant. The notions to strike are granted
and the notion to supplenent is denied.

Turning to the grant of partial summary judgnent, this court
reviews a district court’s grant of summary judgnent de novo,
reviewi ng the record under the sanme standards the district court
applied in determ ni ng whet her summary judgnent was appropri ate.

See, e.qg., Byers v. Dallas Mirning News, 290 F.3d 419, 424 (5th

Cir. 2000). Under the sunmary judgnent standard, a noving party
is entitled to judgnent as a matter of |aw when the pl eadi ngs,
answers to interrogatories, adm ssions and affidavits on file

i ndicate no genuine issue as to any material fact. [|d.

As the Suprene Court stated in Reeves v. Sanderson Pl unbing

Products, 530 U. S. 133 (2000), “MDonnell Douglas and subsequent

deci si ons have ‘established an allocation of the burden of
production and an order for the presentation of proof,’” whereby
a “plaintiff nust [first] establish a prim facie case of
discrimnation. [After doing so,] [t]he burden [of production]
shift[s] to [the defendant] to ‘produce evidence that the
plaintiff was rejected . . . for a legitimte, nondiscrimnatory
reason.’” 1d. at 142-43. |If the defendant is able to produce a
legitimate reason, then the presunption of discrimnation

vani shes. |d. However, because the burden of persuasion
““remains at all tinmes with the plaintiff,”” the plaintiff is

“afforded the opportunity [to denonstrate that an issue of
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material fact exists and] that the legitimte reasons offered by
the defendant were not its true reasons, but were a pretext for
discrimnation.” 1d.

To establish his prima facie case of racial discrimnation,

Pitre nust denonstrate: (1) that he belongs to a protected group;
(2) he was qualified for his job; (3) an adverse enpl oynent
action was taken against him and (4) he was replaced by soneone
outside his protected group, or others simlarly situated were

treated nore favorably. E.g., Okoye v. Univ. of Tex. Hous.

Health Sci. CGr., 245 F. 3d 507, 512-13 (5th G r. 2001). W agree

with the district court’s assessnent that Pitre's prima facie

case is relatively weak. However, even assum ng arguendo that

Pitre can denonstrate his prima facie case of discrimnation, his

evidence in support of pretext is |acking.

In attenpting to show pretext, Pitre relies on essentially

the sane evidence that he used to establish his prima facie case.

Pitre contends that Wadley’s decision not to fire two white
doctors whose certifications had expired suggests that simlarly
situated persons were treated nore favorably than he. This
dissimlar treatnent, Pitre argues, indicates that the rea

reason for his term nati on was based on racial discrimnation.

The district court concluded that Pitre did not present
evidence that Wadley’s legitimte, non-discrimnatory reason for

its decision to termnate Pitre was false. W agree. According



to the summary judgnent record, there were significant

di fferences between the situations of Dr. Johnny Jones and Dr.
Thomas W1 son, the two white doctors that Pitre suggests were
simlarly situated but not discharged by Wadley. First, the

evi dence indicates that Jones’s DPS |icense never expired, which
makes his situation conpletely different fromPitre's. Second,
al though Wlson's DPS certificate did expire, by the tinme Wadl ey
adm ni strators becane aware of the expiration, the certificate
had al ready been renewed. Thus, in conparing Pitre with Jones
and Wlson, Pitre was the only doctor to have his certification
expi re and have the Wadl ey adm ni strators becone aware of its
expiration before it was renewed; these circunstances provided
Wadl ey with a perm ssible basis for termnation under Pitre’'s
enpl oynent contract. More inportant, it neans that Pitre’'s
situation was not simlar to the situations of Jones and W son.
Whet her we say that Pitre fails to make out a prima facie case or
we say that he fails to provide sufficient evidence of pretext,
the conclusion that summary judgnent in favor of WAdl ey nust be

sustained is inescapable.

The final judgnent of the district court is AFFIRMVED;, both
of Wadley’'s notions to strike are GRANTED, Pitre’s notion to

suppl enent the record i s DEN ED.



