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HENRY LEE SANDERS,

Peti ti oner- Appel | ant,

ver sus

JANI E COCKRELL, DI RECTOR, TEXAS DEPARTMENT OF CRI M NAL
JUSTI CE, | NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 9:02-CVv-135

Before JONES, STEWART and DENNI'S, C rcuit Judges.
PER CURI AM *

Henry Lee Sanders, Texas inmate no. 666939, seeks a
certificate of appealability (COA) followng the dism ssal of his
28 U.S.C. § 2254 application for a wit of habeas corpus. He is
chal I enging a prison disciplinary conviction for failing to obey an

order and being in an unauthorized pl ace.

"Pursuant to 5THCGR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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The district judge is married to the magi strate judge,
and he therefore should have recused hinself under 28 U S.C
8§ 455(a) so that another judge could reviewthe nmagi strate judge’'s

report and recomrendati on. See Jones v. Patrick, No. 02-40846 (5th

Cr. Nov. 14, 2002) (unpublished) (sane nagi strate judge and sane
district judge as in present case).

A COA nust be issued before this appeal may proceed.
FED. R App. P. 22(b)(1). Accordingly, we GRANT a COA on the
recusal issue, VACATE the judgnent, and REMAND the case wth
directions that the magi strate judge’ s report and recomendati on be
consi dered by another district judge. See Jones at 2-3.

COA GRANTED; JUDGVENT VACATED; CASE REMANDED.



