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USDC No. 5:00-Cv-104

Before JOLLY, WENER, and PICKERI NG G rcuit Judges
PER CURI AM *

Pierre L. Davis, Wsconsin prisoner No. 271136, appeals the
district court’s judgnent granting Defendants Dewayne Cannon,
Mark Steele, T. Reed, and M chael S. Canpbell’s notion for

summary judgnent, denying his notion for sunmary judgnent,

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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dism ssing his 42 U S.C. § 1983 clains with prejudice, and
dism ssing his state |law cl ains w thout prejudice.

Davi s contends that genuine issues of material fact exist as
to whether Steele violated his Ei ghth Amendnent right to be free
fromcruel and unusual puni shnent when he sprayed himwith a
chem cal agent. Davis has failed to show any genui ne issue of
material fact that Steele sprayed himw th a chem cal agent
mal i ciously or sadistically to cause himharmrather than in a
good faith effort to maintain or restore discipline, and not

See Baldwin v. Stalder, 137 F.3d 836, 840-41 (5th Cr. 1998).

Therefore, this claimis without nerit.

Davi s contends that Reed and Canpbell violated his Eighth
Amendnent right when they failed to intervene and protect him
from Steel e’ s excessive use of force. As Steele’'s actions did
not constitute excessive force, Reed and Canpbell are not |iable

for failing to intervene and protect Davis. Cf. Hale v. Townl ey,

45 F. 3d 914, 919 (5th Gr. 1995).

Davi s contends that Steele, Reed, and Canpbell used
excessive force when they forcefully threw himon the ground
after Steele sprayed himwith a chem cal agent. Defendants
actions were a continuation of their good faith effort to
mai ntain or restore discipline follow ng Davis’s repeated refusal
to obey Steele’s orders. Further, Davis did not allege any
physical injury as a result of being thrown to the ground.

Accordingly, this claimis without nerit. See Baldwn, 137 F.3d




No. 02-41596
-3-

at 840-41; Siglar v. Hi ghtower, 112 F. 3d 191, 193 (5th GCr.

1997).

Davi s contends that genuine issues of material fact exist as
to whether Steele, Reed, and Canpbell’s search of his cel
anounted to cal cul ated harassnent unrelated to prison needs in
violation of the Ei ghth Arendnent. Davis’s concl usional
all egation that Defendants searched his cell because he was vocal
and filed many grievances is insufficient to defeat summary

judgnent. See Whods v. Smth, 60 F.3d 1161, 1166 (5th Cr

1995).

Davi s contends that genuine issues of fact exist as to
whet her the defendants violated his Ei ghth Arendnent rights when
t hey subjected himto hazardous conditions and substances by
returning himto the sane cell where the chem cal agent renmained
inthe air. Davis has failed to show any genui ne issue of
material fact that the exposure was sufficiently serious or that
t he defendants acted with deliberate indifference to his health

or safety. See Farner v. Brennan, 511 U S. 825, 834 (1994).

Davi s does not specifically address the district court’s
decline to exercise supplenental jurisdiction over his state | aw
clains. As he failed to brief this issue, he has abandoned any
argunent relating to the district court’s dismssal of his state

|l aw clainms without prejudice. See Yohey v. Collins, 985 F. 2d

222, 224-25 (5th Gr. 1993).
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Accordingly, the district court’s judgnent granting the
defendants’ notion for sunmary judgnent, denying Plaintiff’s
nmotion for summary judgnent, dismssing Plaintiff’s 42 U S.C. 8§
1983 clains with prejudice, and dismssing his state | aw clai ns

W t hout prejudice i s AFFI RVED.



