United States Court of Appeals

Fifth Circuit
FILED
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CIRCUI T October 27, 2003

Charles R. Fulbruge llI
Clerk

No. 02-41590

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,

ver sus

ROCKY MARCI ANO ESQUI VEL,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. C-02-CR-130-1

Before GARWOOD and JONES, Circuit Judges, and ZAINEY, ™ District
Judge .

PER CURI AM **

Rocky Marciano Esquivel ("“Esquivel”) appeals the sentencing

"United States District Judge of the Eastern District of
Loui siana, sitting by designation.

“"Pursuant to the 5th Cir. R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5th CGr. R
47.5. 4.



followng his guilty plea conviction for escape. Esquivel argues
that the district court erred when it concluded that it |acked
authority to order that his sentence run concurrently with a not-
yet -i nposed state sentence follow ng revocation of probation.

The district court’s decision not to order a consecutive or
concurrent sentence is reviewed for an abuse of discretion, see
United States v. Ri chardson, 87 F.3d 706, 710 (5th Gr. 1996), and
whet her the district court properly applied the sentencing
guidelines is reviewde novo. 1d. In United States v. Brown, 920
F.2d 1212, 1216 (5th GCr. 1991), we held that: “Wether a sentence
i nposed should run consecutively or concurrently is commtted to
the sound discretion of the district court, subject to
consideration of the factors set forth in 18 U S.C. § 3553(a).”

The Governnent does not dispute that the district court had
the authority to order appellant’s sentence to run concurrently
wth the not then inposed state sentence for revocation of
probation. See, e.g., Brown at 1217; United States v. Hernandez,
234 F. 3d 252, 256 (5th Cr. 2000); United States v. Butler, No. 98-
30255 (5th Cr. Feb. 4, 1999) (unpublished). The Governnent
argues, however, that the district court was nade aware of its
authority in this respect by appellant’s postsentencing notion and
denied that notion in the proper exercise of its discretion.

Because the district court denied Esquivel’s postsentencing

motion wthout explanation, its rationale for the denial is



i npossible to determne.* Inlight of the anbiguity, we remand t he
case for reconsideration of the sentence. See United States v.
Garcia-Otiz, 310 F.3d 792, 795-96 (5th Cr. 2002); Butler; United
States . St one, No. 02-51221 (5th Gr. Aug. 8, 2002)
(unpublished). The only issue on remand is whether the district
court recognized that it had the discretion to inpose the current
sentence, but refused to do so. |If the district court was aware of
its discretion but determ ned that a consecutive sentence was
appropriate, then the original sentence should stand. However, if
the district court believed that it |lacked the authority to inpose

a concurrent sentence, Esquivel should be resentenced with the

At the sentencing hearing, defense counsel requested that the
court make its sentence concurrent with any sentence to be inposed
on the then pending state revocation of probation. The court
responded “I can’t do that. | can’'t prospectively do that. 1'd
like to because this looks like a ness. And I'd like to give him
| ower than eighteen nonths [the bottom of the guideline range]
actually . . .7 The court then invited defense counsel to file
sonething “if in the next ten days you can find out what’s going
on” and “[s]ee what’'s happening with the State stuff.” Defense
counsel did so, filing a notion requesting that his federal
sentence be nmade concurrent with his prospective state sentence.
The first part of this notion advised that the state had not yet
revoked his probation. The final part of the notion cited Brown
and Hernandez as authority to nmake the federal sentence concurrent
to the anticipated state sentence. The notion recites that the
Gover nnent opposed it, but does not indicate on what basis(no
opposition was filed). So far as the record reflects, the
Governnent did not otherw se ever take a position on appellant’s
request, nor did the probation departnent. W have been i nforned
by the Governnent that on or about Novenber 22, 2002, while this
appeal was pendi ng, appellant’s state probation was revoked and he
was sentenced to a period of confinenent fromwhich he was rel eased
to federal custody (to begin serving his instant federal sentence)
on or about February 24, 2003.



district court’s full awareness of its discretionary authority
(which the Governnment does not dispute the district court would
have on remand as here ordered). W take no position on what
decision the district court should nmake in respect to exercising
its said discretionary authority.

REMANDED FOR RECONSI DERATI ON OF SENTENCE.



