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| . STEPHAN BLOCH,
Pl ai ntiff-Appellant,
ver sus

M CHAEL D. HOOD, Individually and

in his official capacity as Regi onal

Counsel for South Central Region of the
Bureau of Prisons; TINA C HAUCK, Individually
and in her official capacity as Paral egal

at Beaunont FCl-Low, Beaunont, Texas,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 1:02-CV-573

Before JONES, STEWART and DENNI'S, Crcuit Judges.
PER CURI AM *

|. Stephan Bloch, federal prisoner # 66982-079,
chal  enges the disnissal of his Bivens! action w thout prejudice
for failure to exhaust admnistrative renedies, pursuant to 42

US C 8 1997e. The suit alleged that, in July and August 2002,

Pursuant to 5THGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.

1 Bivens v. Six Unknown Naned Agents of Fed. Bureau of
Nar cotics, 403 U. S. 388 (1971).
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the appel |l ees retaliated agai nst Bl och for having grieved and fil ed
a state-court action challenging the Bureau of Prison’s authority
to withhold restitution paynents.

This court reviews a dismssal under 42 U S.C. 8§ 1997e(a)

de novo. Powe v. Ennis, 177 F.3d 393, 394 (5th Cr. 1999). Bloch

contends that he denonstrated exhaustion in his conplaint. He is
incorrect. The grievances to which he refers are the grievances he
filed in March, April, and May 2000. Bl och has not all eged that he
grieved the July and August 2002 actions by the appellees, which
are the subject of the instant |lawsuit. Dismssal of the suit for
failure to exhaust adm ni strative renedi es was thus proper. See 42
U S . C § 1997e.

Bl och al so contends that sua sponte dism ssal of his suit
was error because exhaustion is an affirmative defense which could
have been wai ved. Again, he is incorrect. Under the anended
version of 42 U.S.C. § 1997e, exhaustion may not be waived, and a
district court nust dism ss any cl ai mwhi ch was not exhausted pri or
to filing suit. See id.

The instant appeal is wthout arguable nerit, is

frivolous, and is therefore D SM SSED. See Howard v. King, 707

F.2d 215, 219-20 (5th Cr. 1983); 5TH QR R 42.2. This court’s
di sm ssal counts as one strike for purposes of 28 U.S.C. § 1915(q).

See Adepegba v. Hammons, 103 F.3d 383, 387-88 (5th Gr. 1996).

Bl och is CAUTIONED that if he accunmul ates three strikes he may not

proceed in forma pauperis in any civil action or appeal filed while
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he is incarcerated or detained in any facility unless he is under
i mm nent danger of serious physical injury. See 28 U S. C
8§ 1915(Qq).

APPEAL DI SM SSED;, THREE- STRI KES WARNI NG | SSUED



