United States Court of Appeals
Fifth Circuit

FILED

IN THE UNI TED STATES COURT OF APPEALS May 13, 2003
FOR THE FI FTH Cl RCU T

Charles R. Fulbruge llI
Clerk

No. 02-41542
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
JUAN CARLOS POSADAS- MENDEZ,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. B-02-CR-211-ALL

Before JONES, STEWART, and DENNI'S, G rcuit Judges.
PER CURI AM *

Juan Carl os Posadas- Mendez appeals his sentence for his
guilty-plea conviction of being found in the United States
W t hout perm ssion after having been deported. He argues that
his prior state conviction for m sdeneanor assault for which he
was sentenced to one year of inprisonnment was not an aggravated
felony under U S.S.G 8 2L1.2(b)(1)(C of the 2001 Sentencing
Guidelines and that the increase of his offense | evel by eight

was thus error.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Posadas- Mendez acknow edges that a state conviction for
a crime deened a m sdeneanor under state |aw could still fal
within the definition of 8 U S.C. § 1101(a)(43)(F) as a crine of
vi ol ence puni shabl e by at | east one year of inprisonnent and thus
be consi dered an aggravated fel ony under the pre-2001 version of

§ 2L1. 2. See United States v. Urias-Escobar, 281 F.3d 165, 167-

68 (5th Gr.), cert. denied, 122 S. . 2377 (2002). He contends

t hat, because the 2001 Sentencing Quidelines added a definition
for m sdemeanor in the notes to 8 2L1.2, that section is now
anbi guous as to whether his prior conviction was a m sdeneanor or
an aggravated felony and that the rule of lenity should apply.
The comments to 8§ 2L1.2 in the 2001 Cuidelines state
that, for purposes of 8§ 2L1.2(b)(1)(C), the definition of
aggravated felony in 8 1101(a)(43) applies. See 8§ 2L1. 2,
coment.(n.2). There was thus no change in the Sentencing
Guidelines as to what constitutes an aggravated fel ony under 8§
2L1. 2. Posadas-Mendez’s state conviction for assault for which
he was sentenced to one year of inprisonnent is an aggravated

fel ony under the current version of § 2L1.2. See Urias-Escobar,

281 F. 3d at 167-68.

AFFI RVED.



