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Proceeding pro se, Frank Henry Lee, Texas prisoner #1010741,
appeal s the dismssal with prejudice of his suit brought under 42

US C 8§ 1983. He argues, inter alia, that the magi strate judge

abused her discretion by holding an evidentiary hearing under

Spears v. MCotter, 766 F.2d 179 (5th Cr. 1985).

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Magi strate Judge Guthrie recommended di sm ssing Lee’s case
after holding a Spears hearing. Lee filed tinely objections to
her recomendation. The district court, Chief Judge Hannah,
conducted a de novo review, adopted the findings and concl usi ons
of the magistrate judge, ruled that Lee’s objections were w thout
merit, and dism ssed the case with prejudice as frivol ous.

Wthout ruling on the nerits of the dism ssal, we sua sponte

VACATE the district court’s judgnent and REMAND wi th directions
to refer the matter to another district judge. The district
court judge here should have recused hinself under 28 U S. C

8§ 455(a) because he is the spouse of the Magistrate Judge, and

t hus an objective observer woul d have questioned his inpartiality
in review ng her recommendati ons.

There is nothing in the record to suggest that Lee, a
prisoner proceeding pro se, ever knew or reasonably coul d have
known of the fact requiring recusal. Because of this and because
recusal was so clearly required, we exercise our discretionto
vacate the judgnent in the interest of pronoting confidence in
the judiciary by avoiding even the appearance of inpropriety.!?

VACATED and REMANDED.

1'W do not suggest that cases of this kind where the
j udgnent has becone final should be reopened absent sone further
inquiry into actual prejudice or simlar considerations. Nor do
we address cases on direct appeal where the relevant facts were
or should have been known to the appellant but that matter was
not tinmely rai sed bel ow



