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PER CURI AM *

M chael Craig Lollar, Texas i nmat e #822448, appeal s t he deni al
of his 28 U S C. § 2254 petition. Lollar pleaded guilty to a
charge of aggravated sexual assault of a child and was sent enced by
the court to life inprisonnent and a $5, 000 fi ne.

The district court granted Lollar a certificate of
appeal ability (“COA’) on his clains that (1) his plea of guilty was

involuntary in that Lollar’s waiver of a jury trial on punishnent

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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was predi cated on counsel’s erroneous advice that the jury would
not be instructed on parole eligibility; (2) ineffective assistance
of counsel at the punishnent phase; (3) ineffective assistance of
counsel in that his attorney failed to prepare for the trial or the
puni shment phase of the proceeding; (4) ineffective assistance of
counsel relating to the polygraph exam nations; (5) ineffective
assi stance of counsel stemmng fromthe disclosure of information
relating to the polygraph, thus breaching the attorney-client
privilege; and (6) overall ineffective assistance of counsel.

Federal habeas relief nmay not be granted on questions
adj udi cated on the nerits by a state court unless the state court’s
decision (1) was contrary to or was an unreasonabl e application of
clearly established federal | awas determ ned by the Suprene Court;
or (2) was based on an unreasonable determ nation of the facts in
i ght of the evidence presented in the state court proceedi ng. 28
U S C 8§ 2254(d). Lollar concedes that the state court applied the
correct federal |egal standard.

A state-court decision involves an unreasonabl e appli cati on of

clearly established federal law if the state court correctly

identifies the governing |l egal rule but applies it unreasonably to

the facts of a particular prisoner’s case. Wllians v. Taylor,

529 U. S. 362, 407-08 (2000). ““An application of lawto facts is
unreasonable only when it can be said that reasonable jurists

consi dering the question would be of one viewthat the state court
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ruling was incorrect.’”” Mrris v. Cain, 186 F.3d 581, 584 (5th

Cr. 1999).
To establish a claimof ineffective assistance of counsel, a
petitioner nust show that counsel’s deficient performance caused

hi mprejudice. Strickland v. WAshi ngton, 466 U. S. 668, 687 (1984).

A failure to establish either deficient performance or prejudice
defeats the claim Id. at 697. To denonstrate prejudice in a
guilty plea context, a petitioner nust show that there is a
reasonabl e probability that, but for counsel’s errors, he woul d not
have pleaded guilty and would have insisted on going to trial

HIl v. Lockhart, 474 U S. 52, 58-59 (1985). Prejudice in the

sentencing context requires a showing that the sentence was

i ncreased due to counsel’s error. Gover v. United States, 531

U S. 198, 203, 204 (2001).

Lol | ar contends that counsel’s advice that a jury woul d not be
instructed on the anobunt of tinme that he had to serve prior to
becomi ng eligible for parole caused himto waive the right to have
the jury assess punishnment and rendered his plea involuntary.
Lol lar asserts that the erroneous advice caused himto waive the
right to have the jury assess puni shnent.

The record shows that Lollar understood the charges, was
adnoni shed as to the constitutional rights he was wai ving and the
sentence that he faced, and entered a knowi ng and voluntary pl ea.

See Boykin v. Alabama, 395 U S. 238, 242-44 (1969). Lol | ar

admtted that he nmade the ultimte decision to have the judge
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I npose sentence. Lol lar has not shown that counsel’s advice
resulted in an increased sentence. dover, 531 U. S. at 203, 204.

Lol l ar contends that counsel’s |ack of preparedness for the
hearing on punishnent deprived him of the effective assistance
of counsel. He asserts that counsel did not famliarize hinself
with the presentence investigationreport (“PSI”), particularly the
section containing the Sexual Assessnent Inventory (“SAl”) results;
counsel did not consult Lollar’s therapist or any other expert in
psychol ogy; counsel did not present an expert wtness in
psychol ogy; and counsel did not investigate the psychol ogi cal
factors used to predict the |ikelihood of recidivism Lol | ar
contends that counsel did not inquire whether the State intended to
present wtnesses at the punishnment hearing; did not nove for a
conti nuance when he | earned that witnesses would testify; and did
not request notice that the State i ntended to i ntroduce evi dence of
ext raneous of fenses. Lol l ar argues that counsel did not insure
that he had sufficient tine to review the PSI; did not nmake sure
that Lollar had reviewed the PSI; and did not review the PSI with
Lol | ar.

Lol l ar asserts that counsel was unprepared to and did not
rebut the State’'s evidence and that counsel did not present
mtigation evidence on the issues of Lollar’s renorse and his
i keli hood of recidivism Lollar argues that counsel should have
presented Lollar’s apol ogy video and expert w tnesses to rebut the

State’s expert’s testinony. Lollar asserts that counsel did not
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argue for deferred adjudication and that counsel argued for Lollar
to receive a severe sentence.

The record shows that counsel was sufficiently prepared
and famliar wth the PSI, adequately cross-examned the
State’s wtnesses, and tried to rebut the State’s evidence. Lollar
has not shown prejudice from counsel’s surprise at the State’s
presentation of wtnesses or from counsel’s failure to consult
Lol lar regarding the PSI. Lollar has not shown that a continuance
woul d have been granted and woul d have been hel pful. Lol | ar has
not shown that the introduction of the apology video would have
resulted in a reduced sentence; he has not indicated the content of
the video, nor has he expl ained how this would have affected his
sentence in light of the fact that victim did not receive the
video, and his apology letter was before the court.

Lollar has not shown that the judge would have considered
deferred adjudication and that counsel’s remark that Lollar
deserved “severe puni shnent” affected his sentence. Lollar has not
shown that the introduction of expert evidence woul d have resulted
in aless harsh sentence. dover, 531 U. S. at 203, 204. Lol | ar
contends that counsel was ineffective because he reveal ed negative
pol ygraph results; did not advise Lollar that he had the right not
to disclose the results of the polygraphs; did not protect the
attorney-client privilege and allowed Lollar to admt offenses to
his wife and famly; advised Lollar to take additional polygraph

exam nations; disclosed the results of the additional polygraphs



No. 02-41397
- 6-

w thout Lollar’s know edge or consent; did not advise Lollar that
he had the right to obtain other counsel; and did not wthdraw
despite strong reservati ons about cross-examning a child w tness.
Lol l ar argues that if he had known that he could have wi thheld the
pol ygraph results, he would not have pleaded guilty. He insists
t hat counsel’ s deci sions cannot be considered sound strategy.

The reasonabl eness of counsel’s challenged conduct nust
be judged on the facts of the particular case, viewed as of

the tine of counsel’s conduct. Strickland, 466 U. S. at 690.

“Counsel is strongly presuned to have rendered adequate assi stance
and made all significant decisions in the exercise of reasonable
prof essional judgnent.” [d. “A conscious and i nformed decision on
trial tactics and strategy cannot be the basis for constitutionally
i neffective assistance of counsel unless it is so ill chosen that
it perneates the entire trial with obvious unfairness.” Geen v.
Johnson, 116 F.3d 1115, 1122 (5th Cr. 1997).

At the puni shnent hearing, counsel objected to preserve the
attorney-client privilege as to matters discussed in the office by
t he pol ygraph operator, counsel, and Lollar. Counsel admtted that
as part of a strategy, Lollar and he decided to share information
wth the police. Lollar admts that he reveal ed i nfornmati on about
the charged offense and other offenses to third parties.

The state court found that Lollar and his attorney decided to
openly discuss the charges wth the prosecution in order

to mtigate the sentence. The state court also found that
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t he pol ygraph operator testified to facts that were divulged to the
prosecution as a result of decisions nade by Lollar and his
attorney. These findings are presuned correct, and Lol |l ar has not
provi ded clear and convincing evidence to rebut them 28 U S C
§ 2254(e)(1).

The record shows that Lollar agreed to the initial strategy of
taking a polygraph to avoid indictnent and to preserve his
reputation. Lollar was infornmed of counsel’s strategy and
acqui esced in the decisions. Lollar has not shown that reasonable
jurists considering the question of the reasonabl eness of counsel’s
def ense strategy woul d be of one view that the state court ruling
was incorrect. See Mrris, 186 F.3d at 584. Lollar has not shown

that the state courts’ decisions were unreasonabl e

applications of clearly established federal |aw 28 U.S.C
§ 2254(d).

Lollar has not briefed the issue of overall ineffective
assi stance of counsel. Accordingly, the issueis waived. Smth v.

Cockrell, 311 F. 3d 661, 679 n.12 (5th Cr. 2002).

Lol l ar has not requested a COA on the clains of ineffective
assi stance of counsel on which the district court denied a COA,
i.e., that counsel had a conflict of interest and that counsel
abandoned Lol | ar and becane an agent of the State. Accordingly, we

do not address these issues. United States v. Kinmer, 150 F.3d

429, 431 (5th Gir. 1998).
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Lollar asserts that he would not have pleaded qguilty
if counsel had advised him that he had the right to keep the
pol ygraph results confidential and the right to go to trial
even though counsel thought that he was gquilty. Lollar contends
that he should have been afforded an evidentiary hearing.
The district court did not grant a COA on these issues, and Lol l ar
has not requested a COA. W do not reach these issues. Kinier,
150 F. 3d at 431.

Lol lar has not shown that the state-court decisions that
resulted in the denial of habeas relief were contrary to or were an
unreasonabl e application of clearly established federal |aw as
determ ned by the Suprene Court, or that the decisions were based
on an unreasonable determnation of the facts in light of the
evidence presented in the state court proceeding. 28 U. S C
8§ 2254(d). Accordingly, the judgment of the district court is
AFFI RVED.



