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PER CURI AM !

Al exander Declinton Maddox, Texas prisoner # 1066429, seeks
leave to file a certificate of appealability (COA) to appeal
the district court’s dismssal of his 28 U S.C. § 2254 petition
chal l enging a prison disciplinary proceeding. To obtain a COA,
Maddox nmust nake “a substantial showi ng of the denial of a
constitutional right.” See 28 U S.C. § 2253(c)(2). A

substantial show ng requires Maddox to show that “reasonabl e

! Pursuant to 5THCGR R 47.5, the court has detern ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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jurists would find the district court’s assessnent of
the constitutional clains debatable or wong.” See Sl ack

v. MDaniel, 529 U S. 473, 484 (2000).

Magi strate Judge Guthrie, prior to service of process,
recomended di sm ssal without prejudice for failure to state a
cogni zabl e constitutional claim The district court, Chief Judge
Hannah, conducted a de novo review, adopted the findings and
conclusions of the magistrate judge, and di sm ssed the case.

Wt hout addressing the nerits of the dism ssal or Maddox’s

failure to brief the nerits, we sua sponte vacate the district

court’s judgnent and remand with directions to refer the

matter to another district judge. The district court here

shoul d have recused hinself under 28 U S.C. § 455(a) because

wi th know edge of the relevant fact—that the district judge

is the spouse of the magistrate judge—=an objective observer
woul d have questioned [the district judge' s] inpartiality” in
review ng the recommendati on of the magistrate judge, and this is
so even if the district judge’'s “failure to disqualify hinself
was the product of a tenporary |apse of” attention on his part

(as we assune it was). See Liljeberg v. Health Servs.

Acqui sition Corp., 486 U. S. 847, 861 (1988). W note that there

is nothing in the record suggesting that Maddox, a prisoner
proceedi ng pro se, ever knew or reasonably could have known of
the fact requiring recusal. Because of this and because recusal

was so clearly required and this case is on direct appeal froma
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dism ssal prior to service of process, we exercise our discretion
inthis particular case to vacate the judgnent in the interest
of pronoting “confidence in the judiciary by avoiding even the

appearance of inpropriety,” see Liljeberg, 486 U S. at 867,

and in the hope that such action wll enphasize the need to
guard agai nst inadvertent repetition of this situation. See

al so Tranonte v. Chrysler Corp., 136 F.3d 1025, 1027 n.1

(5th Gir. 1998).

VACATED AND REMANDED



