IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-41344
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
PEDRO MARTI NEZ,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. C-02-CR-116-1
~ Mrch 20, 2003
Bef ore H G3 NBOTHAM SM TH, and CLEMENT, G rcuit Judges.
PER CURI AM *

Pedro Martinez (Martinez) appeals his guilty-plea conviction
and sentence for possession with intent to distribute cocaine
under 21 U. S.C. 88 841(a)(1l) and 841(b)(1)(A). Martinez argues
that the factual basis is insufficient under FED. R CRM P.
11(f) to support his guilty plea because it does not establish

the el enent of the offense that he knew the quantity of cocaine

that he possessed. Martinez asserts that Apprendi v. New Jersey,

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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530 U. S. 466, 490 (2000), established that the drug quantity is
an el enent of the offense for which he was convicted. Martinez’s
contention, which he raises for the first tinme on appeal, is

reviewed for plain error only. See United States v. Angel es-

Mascote, 206 F.3d 529, 530 (5th Gr. 2000).

Martinez’'s argunent is foreclosed by United States v. Ganez-

&onzal ez, F. 3d , (5th Gr. Jan. 27, 2003, No. 02-40297),

2003 W. 168650 at *3-4, in which we held that a defendant’s
know edge of the drug type or quantity is not an elenent of the
8§ 841 offense. Accordingly, the Governnment was not required to
establish a factual basis that Martinez know ngly possessed the
specific drug quantity alleged in the indictnent. See id.
Martinez does not challenge any ot her el enent of the factual

basis of his plea as insufficient. Moreover, the record shows
t hat the Governnent established the factual basis for all the
el emrents of Martinez’s offense. Consequently, there was a
sufficient factual basis to support Martinez’'s guilty plea, and
the district court did not conmt plain error in accepting the

pl ea. See Angel es-Mascote, 206 F.3d at 530.

Martinez al so contends that the district court erred by
sentencing himunder 21 U. S.C. 8§ 841 because that statute's
assi gnnent of penalties based on the types and quantities of
control |l ed substances is facially unconstitutional in |Iight of
Apprendi. As Martinez concedes, his argunent is foreclosed by

United States v. Sl aughter, 238 F.3d 580, 582 (5th Cr. 2000);
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accord, Ganez- Gonzal ez, 2003 W. 168650 at *5. He raises the

issue only to preserve it for Suprene Court review

Accordi ngly, the judgnent is hereby AFFI RVED.



