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There was no legally sufficient evidentiary basis for a
reasonable jury to have found in favor of Vaughn Stephen Ayres,
Jr. (“Ayres”)on any of his clains. Therefore, we reverse the
district court’s judgnent in favor of Ayres and render judgnent
in favor of the City of Beaunont (“City”) and M chael Bertrand

(“Bertrand”).

"Pursuant to 5" QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5" QR R 47.5. 4.



Ayres failed to make out a 42 U . S.C. 8§ 1983 cl ai m agai nst
Bertrand and the Cty for violating his constitutional right to a
name-cl earing hearing follow ng his suspension fromthe Beaunont
Fire Departnent. To nake out a claimfor denial of a nane-

cl earing hearing under 8§ 1983, an enpl oyee nust prove:

that he was di scharged, that defamatory
charges were nade agai nst himin connection
with the discharge, that the charges were

fal se, that no neani ngful public hearing was
conduct ed pre-di scharge, that the charges
were made public, that he requested a hearing
in which to clear his nanme, and that request
was deni ed.

Rosenstein v. City of Dallas, 876 F.2d 392, 395-96 (5" Cr.

1989) (internal citations omtted. Ayres was not discharged from
his position with the Fire Departnent; therefore, there was no
legally sufficient evidentiary basis for a reasonable jury to

have found in favor of Ayres on this claim

“Acity performng a governnental function is immune from
suit on the torts of its officers, agent and enpl oyees” except as

wai ved by the Texas Tort Clainms Act. Dallas v. Mdreau, 718 S. W 2d

776 (Tex. App. - Corpus Christi 1986, wit ref’d). Ayres sued
Bertrand for defamation in his official capacity, so both

Bertrand and the Gty enjoy imunity. Brandon V. Hall, 469 U S

464 (1985) (A suit against an individual in his official capacity

is a suit against the city.).

Ayres had no cause of action for breach of the Collective

Bar gai ni ng Agreenent. Ayres clained breach of contract, but did
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not follow the union’s grievance procedures. An enployee nay be
all owed to sue an enployer directly for breach of contract, but
only in cases where “the enpl oyee can prove that the union as
bargai ni ng agent breached its duty of fair representation inits

handl i ng of the enployee’s grievance.” Vaca v. Sipes, 386 U S

171, 186 (1967). Ayres did not prove that the union breached its
duty of fair representation with regard to his contract clains,

so he is foreclosed fromsuing Bertrand and the GCty.

REVERSED and RENDERED



