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PER CURI AM *

Franci sco Menjivar-Herrera appeals froma guilty-plea
conviction for re-entry of a deported alien in violation of
8 US.C 8 1326. Menjivar-Herrera argues that the witten
judgnent fails to reflect the court’s oral pronouncenent at
sentencing that he be placed in a prison nedical facility. As
Menj i var-Herrera concedes, this issue is now noot because
the court has anended the judgnment under FED. R CRM P. 36 to

reflect the special condition for incarceration.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Menjivar-Herrera al so argues for the first tine on appeal
that 8 U.S.C. 8§ 1326(b)(1)&(2) are unconstitutional because
they treat a prior conviction for an aggravated felony as a
mere sentencing factor and not as an el enent of the offense.
Menj i var-Herrera concedes that his argunent is foreclosed by

Al nendarez-Torres v. United States, 523 U S. 224 (1998), but he

seeks to preserve the issue for Suprene Court review in |ight

of the decision in Apprendi v. New Jersey, 530 U S. 466 (2000).

Apprendi did not overrule A nendarez-Torres. See Apprendi,

530 U.S. at 489-90; see also United States v. Dabeit, 231 F. 3d

979, 984 (5th Gir. 2000).
AFFI RVED.



