IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-41149
Summary Cal endar

CHARLES TERRY Tl DWELL,
Pl ai ntiff-Appellant,
ver sus
P. A, FORTNER, Pow edge Unit; H CLAYTON, Doctor, Beto I;
UNI DENTI FI ED RAHI, Doctor, Luther Unit;
GARY JOHNSQN, Executive Director, TDCJ: OMNEN MJRRAY, D. O UTMB;
K.C. LOVE, Doctor, Beto | Unit,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 6:01-CV-596

' February 12, 2003
Bef ore JONES, DUHE, and CLEMENT, CGircuit Judges.
PER CURI AM !

Inmate Charles Terry Tidwell appeals in forma pauperis (IFP)
the magi strate judge’ s dism ssal of his 42 U S.C. § 1983 action as
frivolous for failure to state a claim Tidwell argues that the
question of whether nedical personnel had subjective know edge of

his nmedical condition is a fact question and that the prison

doctors delayed and denied treatnent by not referring him to

! Pursuant to 5THCGR R 47.5, the court has detern ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



specialists earlier, causing himto |l ose his |l eg and hip. Tidwell
al so argues that the magi strate judge’s alternate holding that he
had failed to exhaust his adm nistrative remedi es was incorrect.

W review a di smssal under 28 U.S.C. 8 1915A de novo. See Ruiz v.

United States, 160 F.3d 273, 275 (5th Cr. 1998).

The Cruel and Unusual Punishnent clause protects an inmate
frominproper nedical care, but only if the care is “sufficiently
harnful to evidence deliberate indifference to serious nedical

needs.” Estelle v. Ganble, 429 U. S. 97, 106 (1976). Deliberate

i ndi fference enconpasses only unnecessary and wanton infliction of
pai n repugnant to the conscience of mankind. [d. at 105-06.

The record denonstrates that Tidwell received a considerable
anount of nedical treatnent, including nmultiple surgeries and
debridenents in an effort to save his leg, rebutting his claimthat
prison officials were deliberately indifferent to his serious

medi cal needs. See Banuelos v. MFarland, 41 F.3d 232, 235 (5th

Cr. 1995). Wiile Tidwell no doubt disagrees with the nedica
treat nent he received, such di sagreenent does not state a claimfor

deliberate indifference to his nedical needs. See Norton .

D mazana, 122 F.3d 286, 292 (5th Cr. 1997). At nost, he has
all eged an action in negligence or malpractice, which does not

state a constitutional violation. See Varnado v. Lynaugh, 920 F. 2d

320, 321 (5th Gr. 1991). The magi strate judge’ s judgnment that
Tidwell's suit was frivol ous because he had failed to state a claim

for deliberate indifference to his serious nedical needs was
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correct. Therefore, we do not address the magistrate judge’'s
alternate holding that Tidwell failed to exhaust his admnistrative
remedi es. The judgnent of the district court is

AFF| RMED.



