IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-41049
Summary Cal endar

UNI TED STATES OF AMERI CA
Plaintiff - Appellee
V.
HECTOR ALONZO

Def endant - Appel | ant

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. L-00-CR-238-ALL

' February 26, 2003
Bef ore KING Chief Judge, and WENER and CLEMENT, G rcuit Judges.
PER CURI AM *

Hector Al onzo, federal prisoner nunmber 90913-079, appeals
the denial of his notion for nodification of his sentence
pursuant to 18 U.S.C. 8§ 3582(c)(2). He argues that Amendment 635
is aclarification of US. S.G 8§ 3B1.2 (Mtigating Role) and

shoul d be applied retroactively."™

Pursuant to 5THGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.

The CGovernnent argues that Al onzo' s appeal was untinely
because his nmotion for reconsideration was filed nore than ten
days after the district court entered its judgnent denying his
motion for a nodification of sentence. Al onzo's notion for
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Amendnents to the Sentencing Guidelines may not be applied
retroactively upon a notion under 18 U S.C. 8§ 3582(c)(2) unless
they are specifically set forthin U S S.G § 1B1.10(c).
US S G 8§ 1Bl1.10(a), p.s. (Nov. 2001). Anendnent 635 is not
listed in US. S.G 8§ 1B1.10(c) and therefore may not be applied

retroactively under Alonzo's notion. See United States v. Drath,

89 F.3d 216, 218 (5th Cr. 1996) (anendnent not listed in
US S G 8 1B1.10(c) “cannot be given retroactive effect in the
context of a 8§ 3582(c)(2) notion”).

Al onzo argues, in the alternative, that the Sentencing
Comm ssion acted arbitrarily and capriciously, violating his
civil and constitutional rights, by not naking Arendnent 635
retroactive under 18 U. S.C. § 3582(c)(2) notions. The Sentencing
Comm ssi on considers factors such as “the purpose of the
anmendnent, the magnitude of the change in the guideline range
made by the anendnent, and the difficulty of applying the
anendnent retroactively to determ ne an anended gui deli ne
range....” U S. S.G 8§ 1B1.10, comment. (backg’d.). Al onzo has
not shown that the Sentencing Comm ssion’s determ nation of which
anendnents are retroactively applicable under 18 U. S. C
8§ 3582(c)(2) was arbitrary or without a rational basis. The

district court order is AFFlI RVED

reconsideration and thus his appeal are in fact tinely. See FED.
R CRM P. 45; see also United States v. Brewer, 60 F.3d 1142,
1143-44 (5th GCr. 1995).




